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Announcement 
of 
Publication of 
1931 CHANCERY ACT ANNOTATED 


ack. 2. 


Annotations of the 1931 Chancery Act which have been in course of prep- 
aration for about a year by Edward McCarthy, Jr., of the Jacksonville Bar, are 
now on the Press, and it is expected that the book will be published — ready 
for delivery before the next issue of the Law Journal. 


Official forms promulgated by the Supreme Court for use in practice under 
the new statute are included in an appendix to the book, together with the notes 
of the Supreme Court explaining the forms. 


The full text of the statute, the notes of the special committee of the bar 
association which were published in the Law Journal when the bill was in course 
of preparation by the bar association, the annotations of Mr. McCarthy, the Su- 
preme Court forms, and the tables, will comprise about 300 pages. 


There are approximately 1200 cases cited in the annotations, and the book 
will include a table of cases. 


The size of the book when published will be approximately the size of Hop- 
kins Federal Equity Rules. The publication has been undertaken by the bar asso- 
ciation through its Committee on Publications and it is the purpose of the associ- 
ation to sell the book to members of the bar for a price equal to the bare cost of 
printing, binding and distribution. Mr. McCarthy has donated his work to the as- 
sociation. 


It will be the cheapest law book you ever bought, and as the copies are lim- 
ited you are advised to send in your orders promptly. 


ED R. BENTLEY, Esq., 
Secretary, Florida State Bar Association, 
Lakeland, Florida. 
ON ACCEPTANCE of this order send me (us) copy (copies) 

1931 Chancery Act Annotated (McCarthy), bound in paper (cloth). Check (money order) en- 
closed for payment. 
PRICE: 

$1.75 each, paper, non members Florida State Bar Association; 

$1.50 each, paper, members Florida State Bar Association; 

$2.50 each, cloth. 
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DELIVERY OF 1931 CHANCERY ACT, ANNOTATED 


Copies of “1931 Chancery Act, Annotated,” by Mr. Edward McCarthy, Jr., of Jacksonville, are expected to 
be in the hands of purchasers early in September. The book, which has been turned over to the Bar Association 
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are referred to the opposite page. 
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RESOLUTIONS ON THE DEATH OF 
CLARKE HARPER 


CLARKE HARPER, a member of this Association 
and a member of the Florida Bar Association, passed 
away in the City of DeLand, the 12th day of April, 
1932. 

He was born at Sylacauga, Alabama, May 8th, 
1893, and was educated in the Public Schools of Ala- 
bama, and received his legal education at John B. 
Stetson University. Mr. Harper was admitted to the 
Bar in 1928, and engaged in the practice of law at 
DeLand, Florida. 

He was a man of admirable character, a Lawyer 
of ability, and a patriotic citizen who rendered great 
services to his County and this State in every occasion, 
and he gave freely of his time and talent to the ad- 
vancement of all worthy causes, particularly to his 
County and profession. 

He was pleasant in social intercourse, strong in 
friendship, kind and charitable in his feelings and 
firm in his convictions, and enjoyed the confidence and 
esteem of his associates and with all whom ne came in 
contact. His passing is a loss to the legal profession 
and to this State. 

THEREFORE BE IT NOW RESOLVED, 

That the Volusia County Bar Association and its 
members deplore his death and the deprivation of a 
valuable member of this Association. 

Il. 

That out of the respect of the memory of this 
good and useful citizen this Memorial be spread upon 
the Minutes of this Association, and that a copy be 
furnished the family of the deceased, and also a copy 
be furnished to the Law Journal of Florida State Bar 
Association. 

J. T. GREEN, 
Chairman. 
TOM B. STEWART, 
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SUPREME COURT OF FLORIDA 


AMENDMENT TO RULES 25 AND 26 OF 
SUPREME COURT PRACTICE. 


It is considered and ordered by the Court that 
Rules 25 and 26 of the Rules governing Practice in 
the Supreme Court of Florida be and the same are 
amended so as to read as follows: 


RULE 25. Rehearings must be applied for by pe- 
tition in writing within fifteen days after the filing 
of the judgment, decree or order of the court, unless 
further time is allowed by the court. The petition shall 
not assume any new ground or position not taken upon 
the argument or in the points made upon which the 
cause was submitted, but must set forth concisely the 
particular omission or cause for which the judgment 
is supposed to be erroneous. The court will consider 
the petition without argument. A petition for a re- 
hearing is not a part of the record unless so ordered 
or rehearing granted. 


RULE 26. In case of the dismissal in invitum of 


any cause, or the affirmance or reversal of any judg- 
ment, decree or order, it shall be the duty of the clerk, 
immediately after the expiration of fifteen days from 
the filing of the order, judgment or decree of this 
court, to transmit to the court below such origina) 
papers as may have been transmitted from that court, 
and to issue such mandate or process as may be di- 
rected by this court, or required by law or the rules of 
this court, unless by special order this court shall 
otherwise direct. The clerk, on the date of the issuance 
of the mandate shall, record the same in a book to 
be kept for that purpose, in which shall be noted the 
date and manner of its transmission to the court be- 
low. 
It is further ordered that the above Rules as so 
amended shall become effective on and after October 
Ist A. D. 1932. 


Adopted and promulgated this August 2nd A. D. 
1932. 


ADDITIONAL SUPREME COURT RULES. 


Rules Pertaining to Certiorari Proceedings. 

It is hereby ordered that the following rules per- 
taining to certiorari proceedings shall be added to the 
existing Rules Governing the Practice in the Supreme 


Court of Florida, to become effective September Ist, 
A. D. 19382. 

RULE 34. Every petition for writ of certiorari 
shall be accompanied by a certified transcript of the 
record of the proceedings in the court, tribunal or other 
body to which the writ is asked to be directed, which 
transcript shall be made up in the form required by 
Rule 11 as amended November 5, 1939. 

RULE 35. The petition shall contain only a con- 
cise statement of the matter involved and the reasons 
relied on for the allowance of the writ. The petition 
shall be accompanied by a supporting brief, prepared 
in accordance with the requirements of Rule 20 as 
amended November 5, 1930, in so far as said rule 
pertains to the form of the first brief of an appellant 
or plaintiff in error. A failure to comply with these 
requirements will be sufficient reason for denying the 
petition. 

RULE 36 (a) The petition, transcript of record 
and supporting brief shall be served by the petitioner, 
or his counsel, or respondent or his counsel on or be- 
fore the day of filing same with the Clerk of the Su- 
preme Court, and proof of such service shall be filed 
with the Clerk of this Court within five days there- 
after. 

(b) A brief from respondent in opposition to thé 
petition for the writ of certiorari may be filed within 
15 days after service of the petition, transcript and 
supporting brief, as hereinbefore provided, and proof 
of the service of a copy of such brief on opposing 
counsel shall accompany respondent’s brief as in cases 
of filing of briefs on appeal or writ of error to this 
Court. 

(c) In cases requiring it, the Court may extend 
or shorten the time hereinbefore provided for. 

RULE 37. If the writ of certiorari is granted, 
the petitioner and respondent may, if motion is made 
and permission is granted by the Court, or if the Court 
of its own motion requires it, file additional briefs, 
furnishing copy thereof to the opposite party, within 
10 days or such time as the Court may prescribe. 

Adopted and promulgated this 21st day of June 
A. D. 1932. 

G. T. WHITFIELD, 
Clerk. 
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ORDER 
IT IS CONSIDERED AND ORDERED By the 
Court, That the following rules of this Court be re- 
vised as hereinafter provided, to become effective Sep- 
tember 1, 1932. 
1—Motion Days—Hearings. 

General Rules 1 and 13 are hereby consolidated 
and revised to read, as follows: 

“Pursuant to Rule 6 of the New Equity Rules pro- 
mulgated by the Supreme Court, the first Monday in 
each month is hereby designated as “Motion Day,” 
when motions requiring notice and hearing may be 
made and disposed of.” Nevertheless, hearings on mo- 
tions and all other matters of pleadings may be sub- 
mitted to the Judge for determination at other times, 
when time therefor is available before the Judge, on 
five days’ notice to the opposing party. 

2—Division of District. 

General Rule 5 is hereby amended to read as 
follows: 

“For the purposes of practice in issuing, serving, 
and returning process, and for the trial and dispo- 
sition of all cases, this District is hereby divided into 
three divisions as follows: 

Jacksonville Division shall be composed of the fol- 
lowing counties: Baker, Bradford, Brevard, Clay, Cit- 
rus, Columbia, Duval, Flagler, Hamilton, Lake, Madi- 
son, Marion, Nassau, Putnam, St. Johns, Sumter, Su- 
wannee, Union, Volusia. 

Miami Division shall be composed of the follow- 
ing counties: Broward, Collier, Dade, Indian River, 
Martin, Monroe, Okeechobee, Palm Beach, St. Lucie. 

Tampa Division shall be composed of the follow- 
ing counties: Charlotte, DeSoto, Glades, Hardee, Hen- 
dry, Hernando, Highlands, Hillsborough, Lee, Manatee, 
Orange, Osceola, Pasco, Pinellas, Polk, Sarasota, Sem- 
_inole. 
3—Place of Docketing and Trial of Cases. 

General Rule 6 is hereby amended to read as fol- 
lows: 

Unless otherwise ordered by the Court: 

All civil cases arising in Nassau County, and all 
criminal cases in which the offense was committed 
in Nassau County, shall be returnable to and -tried 
at Fernandina, provided, however, that all cases shall 
be docketed on the Fernandina docket kept at Jack- 
sonville. 

All civil cases arising in Marion, Citrus, Lake, and 
Sumter Counties, and all criminal cases in which the 
offense was committed in those counties, shall be re- 
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Amended and Added Rules Adopted By the Judges of United States District Court, 
Southern District of Florida, and Made Effective September 1, 1932. 


IN THE MATTER OF REVISION AND ADOPTION OF CERTAIN RULES 


turnable to and tried at Ocala, provided, however, that 
all cases shall be docketed on the Ocala docket kept 
at Jacksonville. 

All civil cases arising in the Jacksonville Division 
elsewhere than in the counties of Nassau, Marion, Sum- 
ter, Citrus, and Lake, and all criminal cases in which 
the offense was committed in the Jacksonville Di- 
vision elsewhere than in the counties last herein enum- 
erated, shall be returnable to and tried at Jackson- 
ville, and shall be docketed there. 

All civil cases arising in Monroe County, and all 
criminal cases in which the offense was committed 
in Monroe County, shall be returnable to and tried 
at Key West, and shall be docketed there. 

All civil cases arising elsewhere in the Miami 
Division than in Monroe County, and all criminal cases 
in which the offenses were committed in any county 
of the Miami Division, other than Monroe, shall be re- 
turnable to and tried at Miami, and shall be docketed 
there. 

All civil cases arising in Tampa Division, and all 
criminal cases in which the offense was committed 
in the Tampa division, shall be returnable to and 
tried at Tampa, and shall be docketed there. 

Provided, however, that an indictment procured 
in either Division of the District shall be valid, re- 
gardless of where the offense was committed in the 
District. 

Provided further, that the adoption of this rule 
shall not affect the trial or disposition of any case 
now pending. 
4—Venue of Civil Cases. 

General Rule 7 is hereby amended to read as fol- 
lows: 

All civil suits of a local nature shall be instituted 
in the Division embracing the county in which the 
subject matter of the suit is situate, and shall be tried 
at the place of holding Court designated in Rule 6. 
All civil suits NOT of a local nature, against a single 
defendant, inhabitant of said District, shall be insti- 
tuted in the Division of the District where he resides; 
but if there are two or more defendants residing in 
different Divisions of the District, such suits may be 
instituted in the Division of the District in which either 
defendant resides. Such suits shall be tried at the 
place of holding court designated in Rule 6. 
5—Removed Cases, Where Docketed. 

In all cases removed to this Court from the courts 
of the State of Florida the Clerk of this Court shall 

(Continued on Page 175.) 
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DEFICIENCY DECREES: EQUITY COURTS WITHOUT POWER TO ENTER DEFICIENCY 
DECREES IN MORTGAGE LIEN ENFORCEMENT PROCEEDINGS AGAINST THIRD 
PARTIES, GUARANTORS, AND GRANTEES IN DEEDS OF ASSUMPTION 


By GATES IVY, of Tampa, Associate Editor. 


Prior to the year 1919, no statute existed in Flor- 
ida authorizing a deficiency decree of any character. 
“The entry of the deficiency judgment against the 
mortgagor, is a power exercised by the courts in this 
state (meaning Florida) under Rule No. 89 of the Cir- 
cuit Courts in equity actions—”. See Etter v. State 
Bank, 79 So. 724; see also Gober vs. Braddock, 131 So. 
407, particularly at first paragraph first col. page 408. 
By the language of this latter decision it is said that 
“Until the adoption of Equity Rule 89, chancellors had 
no authority to enter deficiency decrees.’”’ See Webber 
vs. Blanc, 22 So. 655 (39 Fla. 224). And before the 
enactment of the statute, Chap. 7839, Laws 1919, the 
power of court to enter deficiency decrees in mortgage 
lien enforcement proceedings was exercised under Rule 
89 for the guidance of circuit courts in equity. Malone 
vs. Meres, 109 So. 677 (91 Fla. 709). 


It is manifest from the language used in the case 
of Fagan vs. Bobbins, 117 So. 863, esp. at page 865, 1st 
col. last part of Sec. (1-3) that a deficiency decree 
could not be entered against a third party or one not 
the mortgagor under equity Rule 89. The court cites 
the case of Snell vs. Richardson, 65 So. 592 (67 Fla. 
386) in which it was held that no deficiency decree 
could be entered in a mortgage enforcement proceed- 
ing against an endorser. This decision was rendered 
before the enactment of Chapter 7839 Acts of the Leg- 
islature of Florida 1919, the repeal whereof after its 
enactment leaves the law to stand as it was when 
Snell’s case was decided. More of this later. The court 
in Fagan’s case was reviewing the Act of the Florida 
Legislature of 1919 as to whether it was mandatory 
or directory in its provisions for a deficiency decree. 
This statute expressly provided for a deficiency against 
all parties, including endorsers, who were liable for the 
mortgage debt, whether this was primary or secondary. 
The statute was enacted after the decision in Snell’s 
case was rendered, (see Sec. 2, Chapter 7839 Acts 1919 
of Fla.) and obviously extended the original remedy ex- 
pressed by Equity Rule 89. The court in Fagan’s case 
said: “So we conclude that in view of the language 
used in the case of Johnson vs. McKinnon (45 So. 23) 
it was the purpose of the Legislature to extend the 
provisions of Rule 89 to cover other liens besides mort- 
gage liens and that it was the purpose of the Legis- 
lature in view of the language used in Realty Mort- 
gage Company vs. Moore, 85 So. 155 and in Snell vs. 
Richardson, supra, to authorize the court to enter de- 
ficiency decrees against obligors other than the makers 
of the mortgage.” It is plain, therefore, that in Florida 


a deficiency decree could not be entered against a 
grantee assuming liability under a conveyance from 
the mortgagor under Equity Rule 89 or without the 
aid of a statute extending that rule. 

Now, Chapter 7839, Laws of Florida, 1919, was 
expressly repealed by Chapter 12,325, Laws of Flor- 


ida, 1927, page 1263, which repealing Act is as fol- 
lows: 


“AN ACT TO REPEAL CHAPTER 7839, 
LAWS OF FLORIDA, ADOPTED BY THE LEG- 
ISLATURE OF FLORIDA AT ITS REGULAR 
SESSION A. D. 1919, ENTITLED ‘AN ACT RE- 
LATING TO SUITS IN CHANCERY TO FORE- 
CLOSE MORTGAGES OR OTHER LIENS AND 
THE PARTIES TO SUCH SUIT.’ 

“BE It Enacted by the Legislature of the 
State of Florida: 

“Section 1. That Chapter 7839, Laws of Flor- 
ida, adopted by the Legislature of Florida at its 
regular session A. D. 1919, entitled, ‘An Act re- 
lating to suits in Chancery to foreclose mortgages 
or other liens and the parties to such suit,’ be and 
the same is hereby repealed. 

“Sec. 2. This law shall not be construed as im- 
pairing any of the obligations of existing contracts. 

“Sec. 3. This Act shall become effective upon 
its passage and approval by the Governor, or upon 
its becoming a law without such approval. 

“Approved June 6, 1927.” 

This repealing act went into effect by approval of 
the Governor on June 6th, 1927. 

In the same year, and prior to the repeal of the 
Act of 1919 The Florida Legislature enacted Sec. 5751, 
Compiled General Laws of Florida, 1927, being Chap- 
ter 11,993, Laws of Florida, 1927, page 536, which is as 
follows: 

“DEFICIENCY DECREE; COMMON-LAW 
SUIT TO RECOVER DEFICIENCY.—In all suits 
for the foreclosure of mortgages heretofore or 
hereafter executed the entry of a deficiency decree 
for any portion of a deficiency, should one 
exist, shall be within the sound judicial discre- 
tion of the court, but the complainant shall also 
have the right to sue at common law to recover 
such deficiency.” 

Prior to the time the decision in Fagan’s case, 
supra, was rendered, Chapter 11,993, Laws of Florida, 
1927, Sec. 5751, Compiled General Laws, 1927, had been 
enacted; hence this Act was in the light of that de- 
cision no more than a declaration of what the law had 
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been since the adoption of Rule 89 unless the law was 
changed by the last clause of Section 1 of the Act, 
which last clause is as follows: “But the complainant 
shall also have the right to sue at common law to re- 
cover such deficiency.” See Gober vs. Braddock, 131 So. 
P. 407. So then both statutes, that of 1919 and that ex- 
pressed by Chapter 11,993, Laws of Florida, 1927 (Sec. 
5751, Compiled General Laws, 1927) were in force when 
Fagan’s case was decided and the mention of Fagan’s 
case by the court in Gober’s case, supra, had only the 
purpose, in connection with the existence of the two 
statutes at the time, to demonstrate that the Act of 
1919 was correctly construed in Fagan’s case to be di- 
rectory and not mandatory as to the entry of deficiency 
decrees with which principle we are not here concerned. 
But we are concerned with the statement that Chapter 
11,993, Laws of Florida, 1929 (Sec. 5751 Compiled 
General Laws) is ‘a mere restatement of the common 
law and the law obtaining in this State prior to that en- 
actment.” See also Voorhis vs. Crutcher, 123 So. 
742,743. While the two statutes, that of 1919, supra, 
providing for right of deficiency decrees against third 
parties, and that of 1927, compiled General Laws, 1927, 
Sec. 5751, providing for the exercise of discretion in the 
entry of deficiency decrees were co-existent, the Flor- 
ida Legislature by Chapter 12,325, Laws of Florida, 
1927, repealed the 1919 Act which among other things, 
provided for deficiencies against third parties. Thus, in 
the light of the foregoing decisions and statutory his- 
tory the following must be the result and present atti- 
tude of the law in Florida concerning the entry of de- 
ficiency decrees: 

(1) Independent of Equity Rule 89 and in the ab- 
sence of a statute, no deficiency could be rendered. 

(2) After promulgation of Equity Rule 89 by the 
Supreme Court and before any statute was enacted, the 
power to enter deficiency decrees against parties liable 
for a mortgage debt was restricted to the mortgagor. 

(3) A statute was enacted in 1919 extending the 
right of entry of deficiency decrees as against third 
parties. 

(4) In 1927 a statute was enacted, now appearing 
as Section 5751 Compiled General Laws of Florida, pro- 


be within the sound discretion of the Court and affirm- 
ing the common law right of the mortgagee to sue at 
law as a concurrent recourse. 

(5) In the same year, 1927, and while the two 
statutes mentioned were in force, viz., that of 1919 and 
that of 1927, a repealing statute was enacted by the 
Legislature, repealing the statute of 1919 which had 
extended deficiency decrees to third parties. 

(6) Thus there is left in force Equity Rule 89 and 
Section 5751, Compiled General Laws, 1927, by the pro- 
visions whereof a deficiency decree can be rendered 
only against a mortgagor as the same must be con- 


viding merely that the entry of deficiency decrees shall 
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strued and interpreted in the light of judicial and stat- 
utory history in Florida. 

(7) This latter conclusion, were there no other 
authority, would seem to be supported by the circum- 
stance that while two statutes dealing with the same 
subject were co-existent, the one was repealed which 
extended in express terms Equity Rule 89 to allow 
deficiency decrees against third parties, thus leaving 
in force as the sole statute in Florida dealing with the 
subject Section 5751, Compiled General Laws, 1927, 
which only affirms and interprets Equity Rule 89, and 
restates in the last clause the common law right of 
concurrent suit at law. Since under Equity Rule 89, 
unaided by a statute, a deficiency decree can only be 
entered against the mortgagor in a mortgage lien en- 
forcement suit, and since there is in Florida at the pres- 
ent time neither court rule nor statute from which 
authority may be derived for the entry of a deficiency 
decree against parties other than the mortgagor in a 
mortgage enforcement proceeding, equity courts in 
Florida are without power in such cases to enter a 
deficiency decree against a grantee in a conveyance 
containing a clause of assumption, an endorsor, guar- 
antor, or other third party. 

(8) As to whether the matter in question is juris- 
dictional the reader is left to answer; that discussion 
is not within the limitations of this article; the writer 
will answer for himself that it is a matter within the 
lis pendens and objection should be made in due course, 
else it is waived provided the third party was before 
the court under due process and the allegations of the 
bill were sufficient to support a prayer for the irreg- 
ular relief and to justify the remedy given the com- 
plaining party as against the third party unobjected to 
in course of the proceeding. Unless these conditions are 
satisfied, the matter would be jurisdictional. 

Underlaying the rule against the entry of defici- 
ency decrees in such cases against third parties, not 
the mortgagor, there must be a reason and that reason 
should be sound, and if unsound, precedent, if any ex- 
ists, should yield. 

Courts are bound by precedent in order that the 
law and its practical application may be saved from a 
confused mass of personal and individual reflections 
and reactions as variant and diverse as there are indi- 
viduals to bespeak them. Precedent, more or less im- 
mutable, is the god of all law, and thus it should be un- 
til precedent loses the prop of reason, when, having 
served its purpose, its life should end, else the progress 
of the law, on its march to meet the requirements of 
change and evolutionary advancement, is thus impeded 
or throttled down in its course and often is allowed to 
trail in the speedway of progress and to become fetish 
and inapplicable; for thus the law becomes a mere fic- 
tion, preserved through ages without change merely 
because the god of precedent frowns against breach of 
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its imperial dictates. The lily of the fields under the 
laws and transmutation of time has the liberty to some 
day present its face as a miniature sunflower; all na- 
ture since the Garden of Eden, has had its evolutionary 
privileges. Precedent is wholesome; but precedent as a 
fetish is like “Prometheus Bound”—civilization stops 
until the praying vulture of fetishism at its vitals is 
killed and the spirit of progress released to live again 
under a new moon and sun. 

We believe that the reason for the rule against de- 
ficiency decrees in such cases as to third persons is 
justified and that adjudication hereafter should affirm 
definitely that rule for which it is believed there now 
exists sufficient precedent and support in statute, rule 
and decision. 

In making this statement, we have full regard for 
the warning in proper cases given by Sections 8, re- 
ferring to parties, and 31 referring to joinder of causes 
of action as they now appear in the Act Relating To 
Pleading, Practice and Procedure in Courts of Equity. 
By Section 8 it is provided that ‘““Any person may at 
any time be made a party if his presence is necessary 
or proper to complete determination of the cause.” This 
clause of the act is the same or similar in provision to 
the Federal rule in Equity which has been repeatedly 
construed and it will suffice to say without citation of 
authority that the only necessity for making a grantee 
of property encumbered by a previous mortgage a de- 
fendant rests on the principle that the grantee has an 
interest in the thing or property against which it is 
sought to enforce a lien. 

A bill for the enforcement of a mortgage lien is 
a distinctive proceeding in equity, inviting recognized 
equity jurisdiction; the circumstance that in the same 
proceeding, the court is authorized to enter a defici- 
ency decree against the mortgagor rests upon the 
avoidance of circuity and the court, having acquired 
jurisdiction to enforce the contractual lien will dis- 


pose of all of the rights of the immediate parties in that - 


relation and growing out of the particular transaction 
in and from which the lien arose. The obligation of a 
guarantor, a grantee subsequently assuming liability or 
other party brought into privity with the mortgagee in 
proper circumstances subsequently out of which arises 
a liability for the debt, is a separate and distinct trans- 
action and express or imputed promise direct to the 
mortgagee when he is accepted, or under some of the 
authorities, when the mortgagee has knowledge of the 
assumption. Such transaction and relation is wholly in- 
dependent of the original contract liability of the mort- 
gagor and the third party’s liability, when it arises by 
virtue of an assumption clause in a deed, to the mort 
gagee is one in assumpsit, the Florida Supreme Court 
has held and is governed by the rule relating to instru- 
ments not under seal for the purpose of the application 
of the statute of limitations. The primary object of 


such a bill in Chancery is the enforcement of a lien 
against a res and only as an incident thereto, for the 
reason already stated, the Court will settle the rights 
of the immediate parties concerning the deficit or bal- 
ance remaining due after the res has been subjected, 
and this results without violation of constitutional 
right to jury trial. A decree for a deficiency is a neces- 
sary incident of a foreclosure suit and may be granted 
under a prayer for general relief. Shepherd vs. Pepper, 
133 U. S. 626 (L. Ed. 33 p. 706). But the third party’s 
liability is one at law, or in equity by a bill for subroga- 
tion to the rights of the original debtor—the mort- 
gagor, and this liability did not arise out of the original 
transaction and was not incurred contractually as a part 
of the original transaction by which the lien was cre- 
ated. “It is generally considered that, without a special 
statute or provision, the holder of a mortgage could 
not join a third party liable for a debt with the mort- 
gagor in an action of foreclosure for the purpose of 
obtaining a judgment for the deficiency against him. 
An action against the mortgagor alone in which a de- 
cree is sought for the sale of the property and as well a 
judgment against him for a deficiency would not em- 
brace different causes of action but different remedies 
for the same cause of action; but when a third party 
is joined for the purpose of obtaining a judgment 
against him for a deficiency, it is considered in the 
absence of such express provision, that there is a mis- 
joinder of causes of action. This seems to be the dis- 
tinction established by the authorities. When, there- 
fore, the code of a state does not contain such express 
provision, a judgment for a deficiency cannot be ob- 
tained against any persons liable for the debt other 
than the mortgagor himself. The only remedy against 
a third party liable for the mortgage debt is by sep- 
arate action after the deficiency has been ascertained.” 
See Jones on Mortgages, 8th Ed., Vol. 3, page 712, Sec. 
2205, et seq. and for the above quoted statement see 
page 723, Sec. 2209, Id. See also Wiltsie on Mortg. 
Foreclosure, 4th Ed. Vol. 2. P. 1228, first paragraph; 
Doan vs. Holly, 25 Mo. 357, 26 Mo. 186; Faesi vs. 
Goetz, 15 Wis. 231. 

The foregoing, therefore, will be a sufficient 
answer also to any question arising out of Section 31 
of the Chancery Practice Act in Florida, for notwith- 
standing the plaintiff may join as many causes of ac- 
tion cognizable in equity as he may have against the 
defendant, the “liability must be one asserted against 
all of the material defendants—”. The third party’s li- 
ability was not incident to the creation of the lien or 
encumbrance of the res, and hence it stands aloof from 
equity cognizance of a primary proceeding for the en- 
forcement of a mortgage lien; the reason for making a 
subsequent grantee a party to a foreclosure proceed- 
ing does not rest upon liability for the debt, but upon 
his interest in the res. And the liability is not single 


| 
| 


138 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


or joint with the mortgagor and is not asserted as one 
right against the same defendants who jointly incurred 
liability or created a single right in the plaintiff by 
their joint action; nor is it a liability arising out of the 
same transaction in the same and identical right. Again, 
in equity the only right which the mortgagee has 
against a grantee, for example, who assumes the debt 
is through the mortgagor by subrogation. (See a pre- 
vious article prepared by the writer appearing in the 
March issue, 1932 Law Journal) Whereas the right 
against the mortgagor is direct and a deficiency 
against him is “an incident to foreclosure.” Where the 
third party alone is made defendant, the enforcement 
of lien is one cause of action arising out of a trans- 
action in which the mortgagee and the mortgagor alone 
were parties; the liability of the third party or of the 
grantee arose out of another transaction and the rem- 
edy is different and through another right. 
NECESSITY FOR SPECIFIC PRAYER 

The voice of a court of last resort should be and is 
the law of the territorial jurisdiction and constant nag- 
ging at announcements from these courts serves no 
good purpose, but, as illustrated by uncounted contrar- 
iety of court holdings and growing libraries of multiple 
reversals within the same territorial jurisdiction by the 
same court of its own decisions on rehearing and other- 
wise, we become habituated, so to phrase it, to a hope 
that our individual point of view will be more accept- 
able than that of the court, and in concluding this 
article, we are pleading guilty to that ego in one par- 
ticular. It might be that the Supreme Court of Florida 
could some day find logic in the view about to be pre- 
sented with reference to the necessity or want of ne- 
cessity for a special prayer for a deficiency decree in 
a bill seeking mortgage lien enforcement. 

We understand that Equity Rule 89 was adopted in 
1878, hence the decision rendered in the case of Mat- 
tair vs. Card, 18 Fla. 761 was handed down subsequent 
to the adoption of that rule. It was definitely held in 
that case that a deficiency decree might be entered 
under the general prayer only. So likewise it was held 
in the later case of Bate, et ux, vs. Cook, et, 103 So. 
126. These decisions were rendered, of course, prior to 
the enactment of Sec. 5751 Comp. Gen. Laws, 1927, 
and to find any sympathy with the point we wish to 
score, it is necessary that we hold in mind the pro- 
visions of the statute in question and relate it to pre- 
vious decisions rendered under the law, rules and stat- 
utes then existing and then to determine whether there 
really is anything in that statute which should logically 
result in a changed procedural rule. 

It is true that no relief under a general prayer 
could be granted which was not justified by the sub- 
stantive allegations of the pleadings and the proof; it 
is true that no relief could be granted and that no error 
could be assigned for account of any failure of the low- 


er court to grant some specific relief entirely beyond 
the contemplation of the bill or justified by the several 
pleadings filed in the cause, but where the pleadings 
and proof warrant relief, it is not only within the power 
of a Court of Equity but it is its duty to administer 
the equities and grant the relief necessary to effect a 
full and complete remedy to the parties concerned in- 
dependent of any specific relief that may have been 
asked where the pleading contains a prayer for other, 
further or general relief and by some of the decisions, 
even where there is no general prayer, the Court is re- 
quired to grant such equitable relief as the allegations 
of the pleadings and the proof warrants, first provided 
that relief shall be within the scope and object of the 
pleadings and not entirely foreign to the original pur- 
pose. And this is now true under the provisions of our 
chancery practice act. 

“Where a bill prays for such other and further 
relief as to the court may seem just and proper, any re- 
lief can be granted under such general prayer that is 
agreeable to the case made by the bill.’’ State of Texas 
vs. White, ‘et al, 10 Wall 68-91 (19 Law Ed. 839.) 

And “If a bill states a cause of action entitling 
complainant to equitable relief on any theory of the 
case, a court may grant it under the general prayer for 
relief although other specific relief may be mistakenly 
prayed for.”’ Young, etc. vs. Gulf etc. Co., 5 Fed. Rep. 
(2d) page 421. 

Again, “There is nothing in the intricacy of equity 
pleading that prevents the plaintiff from obtaining the 
relief under the general prayer to which he may be en- 
titled upon the facts stated in the bill. There is no 
reason to deny his right to relief if the plaintiff is oth- 
erwise entitled to it, simply because it is asked under 
the prayer for general relief and upon a somewhat dif- 
ferent theory from that which is advanced under one 
of the special prayers. Lockhart vs. Leeds, 49 Law Ed. 
263; Jones vs. Vann Dorn, et al., 32 Law Ed. 1077; 
Kansas City So. Ry. Co. vs. Guar. Trust Co., 60 Law 
Ed. 579; Chicago St. Louis, etc. Ry. Co. vs. Macomb 
et al, 2 Fed. 18; Walden vs. Bodley, 10 Law Ed. 398; 
Watts, et al, vs. Waddle, et al, 8 Law Ed. 487; Levy 
vs. Kress & Co., 285 Fed. 836. 

We have seen that prior to enactment of statutes 
in Florida the granting of deficiency decrees was gov- 
erned by Equity Rule 89 and that this rule was and is 
in every substantial phase and purpose the same as 
Federal Equity Rule 92 under which deficiency decrees 
could be granted under the general prayer ; we have also 
seen that so far back as Mattair’s case, 18 Fla. supra, 
such was likewise the construction of State Sup. Court 
Rule 89, and that such construction was affirmed in 
Snell’s case, 65 So. supra, and Mattair’s case cited and 
so it was again held in the Bate case, 103 So. supra. 
The repeal of the Act of 1919, left to remain in force 
Equity Rule 89 and sec. 5751, Comp. Gen. Laws, 1927. 
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We have observed that by this latter statutory pro- 
vision, deficiency decrees were expressly made to rest 
in the sound discretion of the Court and the right of 
suit at law was expressly affirmed. 

We have seen frem what is saiu in Gober’s case, 
supra, 131 So. that the first clause of this act is no 
more than “a declaration of what the law had been 
since the adoption of Rule 89”, that is to say that a 
deficiency decree may be entered in the sound discre- 
tion of the court. Such was likewise the construction 
of Fed. Equity Rule 92 by the federal courts. 

So then, since the first clause of Sec. 5751, C. G. 
L. Fla., is only a declaration of the rule of law as it 
was expressed in Equity Rule 89, there can be nothing 
in the statute in question to alter procedural methods 
in that behalf adopted and in force under Rule 89 be- 
fore-its enactment. The provision of Equity Rule 89 is 
that “a decree may be rendered—’” and this language 
has always been judicially construed to mean that 
such decree may be entered in the discretion of the 
court—of course it is expected that such discretion 
shall always be “sound”, see headnote 3 to Realty Mtg. 
Co., 85 So. 155, Fla.; hence the first clause of the stat- 
ute is only an affirmation, as was expressly held by the 
Florida Supreme Court, of the rule long in force. 

The other and last clause of the Act now in ques- 
tion also affirmed a common law right of action, and 
we will not be concerned with the concurrency of these 
two remedies but only with the question of whether a 
deficiency decree should be allowed under a general 
prayer. This question has been answered in the nega- 
tive by the decision rendered in the case of Letchworth 
et al., vs. Koon, et ux, 127 So. 321. At the time that 
decision was rendered, Equity Rule 89 and Sec. 5751, 
Comp. Gen. Laws, Fla. 1927, expressed the law govern- 
ing the matter. In the opinion to that case it is recit- 
ed that, “It is no doubt often the case in mortgage 
foreclosures that a defendant fears only a deficiency de- 
cree and it might have saved much in the matter of 
litigation expenses if the statute had gone further 
and provided that no deficiency could be decreed 
against a defendant unless a proper predicate is laid in 
the bill and specifically prayed for.” 

In another part of this opinion it is said: “In view 
of the three changes in that important feature of the 
law in this state, no special relief as for a deficiency 
should ordinarily (ordinarily means usually; what are 
the exceptions, if the rule of the opinion is to stand?) 
be rendered in the absence of a special allegation or 
(the disjunctive whereas previously the conjunctive 
was used) prayer therefor in as much as the chancellor 
is entitled to the benefit of such facts as may be prop- 
erly pleaded and supported by proof which may assist 
him in reaching a “sound judicial discretion”. It may 
be here said that the same necessity for a predicate 
was essential to proper pleading before enactment of 


Sec. 5751, C. G. L. Fla. 1927 and at a time when de- 
ficiencies were only allowed by Equity Rule 89. That 
statue did not change the exactions of proper pleading 
as we have seen for in this regard the statute added 
nothing more to Equity Rule 89 than an interpretation 
of the rule of court and as the matter of procedure 
had long stood, a deficiency could be entered under a 
prayer for further relief or the general prayer. This 
system of procedure had not only been sanctioned by 
decision of the Supreme Court of Florida but by ad- 
judications of the Federal Court in directing the pro- 
cedure under Federal Equity Rule 92. Since Sec. 5751, 
Comp. Gen. Laws, 1927, is in effect only affirmative in 
its purpose, to which the Supreme Court of Florida is 
correctly committed, why should the enactment of a 
declaratory statute work a radical change in procedure, 
bringing about the undoing, as we are informed, of 
numbers of lien enforcement proceedings about to be 
concluded under the guide of former decisions and a 
long established practice? 

The bill in Letchworth, et al, vs. Koon, et ux, 127 
So. 321, supra, failed to allege a predicate for defici- 
ency ; there was nothing to advise the court or the de- 
fendant that a deficiency was or might be desired. It 
is not the specific relief prayed under equity proced- 
ure that guides the court in its granting or adjustment 
of equities, but the allegations of a bill, the predicate 
laid for relief, whereupon it is the duty of the court to 
solve the problems presented by the pleadings in the 
form of allegations both as they are laid in the bill 
and in the answer (our practice no longer sanctions a 
plea). “A prayer is not a part of the cause of action.” 
Boyd vs. N. Y. ete. Co., 220 Fed. 174 and citations 
there made. See also Cutter vs. Ia. Water Co., 96 Fed. 
777; and where the predicate is laid in the bill, where 
the allegations are that the property will probably 
prove insufficient to satisfy the demand when 
subjected in which event the complaining party 
is advised that he will be entitled to a deficiency de- 
cree over against the defendant or some such allega- 
tion containing a predicate for all and any proper equit- 
able relief, then under a general prayer, a deficiency 
should be granted for a court of equity is expected to 
grant full relief and to accord to the complainant every 
equity necessary to complete relief; the primary object 
of such a bill is to enforce a lien; the ultimate object is 
to satisfy a demand through subjection of the res, so 
when the court comes to the satisfaction of the de- 
mand as an ultimate object, the court will under a gen- 
eral prayer resort to all proper means to fully satisfy 
the demand when the res fails where a proper predi- 
cate is laid. 

Taking the case of Letchworth, et al, vs. Koon, et 
ux, as it was, we find a sufficient justification for the 
announcement that no special relief as for a deficiency 
should be granted (not “ordinarly” but never) “in the 
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absence of a special allegation—”, but we cannot think 
that it should be necessary that the bill contain a spe- 
cial prayer therefor to prevent the exercise of juris- 
dictional power. Certainly the bill should contain the 
allegations that form a predicate; the allegations of a 
bill are the foundation of the right to adjudicate; but 
we cannot feel that this decision should always stand 
in Florida in so far as it, in another part, announces 
the law to be that “no deficiency could be decreed 
against a defendant unless a proper predicate is laid in 
the bill and specifically prayed for.” 


The court, in the opinion now examined, observed 
that there have been three changes in the law with 
which deficiencies might be concerned: one is the exist- 
ence of Equity Rule 89 prior to enactment of a statute; 
another is the enactment of the Statute of 1919; an- 
other is the repeal of this Statute and the enactment of 
the Statute expressed by Sec. 5751, C. G. L. 1927, 
which only affirmed the rule previously existing under 
Equity Rule 89 before there was a Statute. We have 
traced the history of these and examined the several 
decisions of this state dealing with the law of the par- 
ticular time, and we fail to find a justification for the 
change of the rule of procedure in the particular as to 
which we have complained even though we look at it in 
“view of the three changes in that important feature of 
the law in this state—’. We cannot understand that 
there has been more than one important change in the 
law and that consisted in the repeal of the Statute of 
1919 which permitted deficiency decrees against third 
parties. The other changes, as we have seen, were not 
in reality changes but only affirmations and should not 
have altered the practice and procedure in this state 
to the unsettlement of proceedings over the state in 
course and closed under a rule of practice and proced- 
ure long sanctioned both by state and federal author- 
ity ; not only this, but to hold by judicial interpretation 
alone and decisions without a statute or court rule in 
support of that interpretation, that the absence of a 
specific prayer from a bill shall be a jurisdictional bar 
to relief is too “important” a change to add anything to 
the stability of a system of equity pleading which has 
long been recognized in Florida and other states main- 
taining a separate system of equity jurisprudence. If 
the doctrine thus questioned should stand in the light 
of decisions and statutes as they then were, a special 
case of pleading in a mortgage foreclosure suit where 
deficiency decree is sought would be made as distin- 
guished from other cases generally as we have seen 
from the cases cited in the earlier part of this discus- 
sion. 

Those to whose attention this discussion may 
chance to come, will understand that we have dealt with 
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the decision in the light of the law and rules of court 
appertaining as of the time the decision was rendered. 

Now, in conclusion, I shall ask the reader a ques- 
tion: since the Letchworth decision, our Chancery Prac- 
tice Act has become !aw; in this act it is recited that, 
“Hereafter it shali be sufficient that a bill in equity 
shall contain (among other things) ‘‘a statement of and 
prayer for any special relief pending the suit, or on 
final hearing” etc. “Prayers for general relief and for 
subpoena shall be omitted. Every bill of complaint shall 
be considered to pray for general relief.” See sec. 28 
of the Chancery Practice Act. What effect has this 
provision on what has been said, had the case arisen 
after that Act went into effect? Does not the practice 
and form of pleading with the right of relief remain 
the same as before except to relieve from the laying of 
a general prayer? 

Is this direction as contained in the Act manda- 
tory ? Does it change the ancient rule that a bill correct 
in form should contain a specific prayer, but the omis- 
sion of which, where there is a general prayer, has 
never been jurisdictional, but only a defect or irreg- 
ularity where the allegations furnish a sufficient basis 
for a mode and formulation of relief by the court, which 
after all must do that thing and accord itself to the 
equities of the case under the pleadings irrespective of 
mistake in the specific prayer? Where the specific 
prayer is improper or misconceived, there is no spe- 
cific prayer and if the court may disregard the spe- 
cific prayer in such case, is the absence of that prayer 
a jurisdictional question? And more especially is this 
the case now, since by the Chancery Practice Act, as 
under the Federal practice, a motion for a better state- 
ment of the cause of action may be heard and granted? 
And we take it that a poorly framed prayer, or the 
total absence of a prayer might be corrected in this 
mode of attack. 

Since under the Chancery Practice Act all bills are 
considered as if they actually contained a general 
prayer, is not the practice now as it has always been, 
that is to say, when a bill contains allegations formu- 
lating and advising the court and parties of the cause 
of action and sufficiently presenting the same, where 
under the Practice no complaint is made of the irregu- 
larity, is the question jurisdictional in any case merely 
because there is no specific prayer? And is the court 
without authority to enter a deficiency decree for the 
mere want of such a prayer at this time and under the 
present practice? and more especially when a “defici- 
ency decree is a necessary incident of a foreclosure 
suit”? Shepherd vs. Pepper, 1383 U. S. 626 (33 Law 
Ed. 706), cited supra? 
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AUTHORITY OF POLITICAL PARTIES TO RESTRICT VOTING AT PRIMARY ELEC- 
TIONS TO WHITE PERSONS 


By C. 0. ANDREWS of Orlando, Associate Editor. 


A most important decision was recently rendered 
by the Supreme Court of the United States in the case 
of Nixon v. Condon (52 Sup. Ct. Rep. 484; 76 Law 
Ed. 629) affecting the powers of political parties 
through their Executive Committees to prescribe who 
shall be taken as members and qualified to vote at 
their primary elections. 

The question involved was the constitutionality 
of a statute of Texas which provided that every politi- 
cal party through its State Executive Committee shall 
have the power to prescribe the qualifications of its 
own members and “shall in its own way determine 
who shall be qualified to vote or otherwise participate 
in such party”. Pursuant to the above statute the 
Executive Committee of the Democratic Party of Texas 
adopted a resolution which provided that only quali- 
fied “white Democrats * * * and none other shall be 
allowed to participate in the Democratic primary elec- 
tion in Texas.” 

The petitioner L. A. Nixon, a negro, who was oth- 
erwise qualified to vote unless disqualified by the 
resolution of the Committee, presented himself at the 
primary polls and requested a Democratic ballot which 
was refused him on the grounds that he was not qual- 
ified by reason of the above resolution. Nixon brought 
suit against the inspectors in the United States Dis- 
trict Court which resulted in the entry of an order 
dismissing the action and this order was thereafter 
affirmed by the Circuit Court of Appeals. Upon writ 
of Certiorari the United States Supreme Court re- 
viewed the proceedings and reversed the judgment in 
a five-to-four opinion prepared by Mr. Justice Cardozo. 
A dissenting opinion was filed by Mr. Justice McRey- 
nolds. 

In as much as an almost identical statute and reso- 
lution as those involved in the above case have for 
many years been adhered to by the Democratic Execu- 
tive Committee in this state the above decision becomes 
very interesting, and no doubt controlling. For ex- 
ample, Section 377 (320) Comp. Gen. Laws of Florida 
1927 provides that: “The State Executive Commit- 
tee of each political party may by resolution declare 
the terms and conditions on which legal electors shall 
_ be declared and taken as members of the party, and 
therefore entitled to vote in the primary election here- 
in required to be held, as members of such party”. 

Under the above statutory authority the State 
Democratic Executive Committee by resolution has de- 
clared that only white persons be taken as members 
and entitled to register and vote as Democrats in pri- 
mary elections in this state. 


It should be noted that in the former case of 
Nixon v. Herndon et al 273 U. S. 536, instituted by the 
same petitioner in 1926, the Supreme Court held void 
a former statute of Texas, which provided in terms 
that “‘in no event shall a negro be eligible to partici- 
pate in a Democratic Party primary election’. Prompt- 
ly thereafter (1927) the Texas Legislature amended 
that statute to read that the Executive Committee shall 
have the power to determine who shall be taken as 
members of a political party and qualified to vote as 
such. 

Mr. Justice Cardozo speaking for the court held 
that the result for the petitioner under the former 
statute was that he was barred from voting in the 
primary election because of color and that the result 
for him in the recent case is no different from what 
it was under the former case; that the amended 
statute cannot through an Executive Committee ac- 
complish indirectly what it failed to accomplish di- 
rectly by the original statute. 

The primary election inspectors as respondents 
in the recent Texas case took the position that a 
political party is merely a voluntary association hav- 
ing inherent powers, like voluntary associations gen- 
erally, to determine its own membership; that the 
Texas amendment of 1927 has no other effect than 
to insure to the membership of the party the power 
that would be theirs if the statute had been silent, 
to determine who shall be taken as members and 
qualified to vote as Democrats. 

In reference to the above contention Mr. Justice 
Cardozo states that whether the effect- of the Texas 
statute has been to work a transformation of the 


‘political party “as a voluntary association” need not 


in this case be decided, for whatever conclusions might 
be reached if the statutes had clothed the party in- 
stead of the committee with the sole power to prescribe 
the qualifications of its members that nothing of the 
kind was done but instead the “statute lodged the 
power in the committee” whose resolution excluded 
the petitioner and others of his race not by virtue 
of any authority delegated by the party but by “auth- 
ority originating in the mandate of the statute to the 
committee”; that whatever power has been exercised 
by the members of the committee to exclude negroes 
has come to them not as delegates of the party but as 
persons designated by the statute whose resolutions 
once adopted would continue to be binding upon the 
inspectors, though the party in convention may have 
sought to override it. The court then states that the 
“power so intrenched is statutory” and not inherent 
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in the political party; that if the state had not con- 
ferred the power on the committee there would hardly 
be color of right to give basis for its exercise; that 
the committee being invested with the authority inde- 
pendent of the will of the political party, in whose 
name the committee undertakes to act, the commit- 
tee becomes to that extent the organ of the state it- 
self as repository of official powers; that whether in 
given circumstances political parties or their commit- 
tees are agencies of the state, within the meaning of 
the Fourteenth or Fifteenth Amendment, is a ques- 
tion which the Supreme Court will determine for itself 
and is not concluded by decisions of other courts, 
state or Federal. ; 

Mr. Justice McReynolds in his dissenting opinion, 
in which Justices Butler, Sutherland and Van Devan- 
ter concurred, states that in the former case of Nixon 
v. Herndon, decided in 1926, the Legislature in terms 
forbade all negroes from participating in Democratic 
primaries and such exclusion was direct result of a 
statute and was therefore declared invalid because it 
conflicted with the Fifteenth Amendment which pro- 
vides that the right of citizens to vote shall not be 
denied or abridged by any state on account of race 
or color. He then states that if a statutory recognition 
of the authority of a political party through its Execu- 
tive Committee to determine who shall participate 
therein gives to such committee the “character and 
effect of action by the state”, that of course the same 
rule must apply. He then states that political par- 
ties “are fruits of voluntary action” and that where 
there is no unlawful purpose, citizens may create them 
at will and limit their membership as seems wise; that 
the “notion that the statutes convert the Executive 
Committees into an agency of the state lacks support, 
as he language employed clearly imports that the po- 
litical party, not the state, may act through the com- 
mittee”; that the resolution of the Executive Commit- 
tee was the voice of the party (not the Legislature) 
and took from Nixon no right guaranteed by the Fed- 
eral Constitution or Laws. 

Applying the above principles to our situation in 
Florida it is found that until the adoption of the pri- 
mary system by enacting Chapter 5014 Laws of Florida 
1901, no method was provided in this state as to who 
could become members of a party, or how any person 
‘might become a candidate for any office and have his 
name printed on the ballot at a general election. Prior 
to 1901 there can be no question that a political party 
was considered as occupying the status of a voluntary 
association as it operated without any sanction of any 
statute, except that the nominees were required by 
usage or general consent to be placed on the ballot at 
the general election. As a matter of fact nominations 
up to that time, both county and state, were made at 
conventions held by each party and the names of the 
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nominees when certified by the convention were print- 
ed on the general election ballot. 

In 1901 for the first time in this state political 
parties were authorized by statute to hold primary 
elections, also to declare the terms and conditions up- 
on which electors should be regarded and taken as 
members of any political party and entitled to vote. Ex- 
cept as provided in the act the primary elections were 
regulated by the general election laws of the state 
and the names of the successful candidates for nom- 
ination in the said elections were required to be of- 
ficially certified for placing upon the official ballot 
at the general election. 

In one of the first primary election contests 
(D’Alemberte v. State 56 Fla. 162, 47 So. 489) under 
the said law the point was raised that the said pri- 
mary law of 1901 belonged to the “domain of political 
questions with which the constitution and laws have 
nothing to do’, but our Supreme Court held that the 
State Legislature had general powers to pass appro- 
priate laws for the orderly conducting of primary elec- 
tions, and that any right arising under the primary 
law will be enforced by the courts. Later, in the case 
of State v. Gerow 79 Fla. 804, 85 So. 144, it was held 
that the amended primary election laws of 1913 and 
the laws governing general elections had become inter- 
woven, that they together comprise the election ma- 
chinery of the state, and that the rights, duties, privil- 
eges and powers granted or imposed by one are equiv- 
alent to those granted or imposed by the other, in so 
far as the processes of the courts may be invoked to 
enforce them. 

So it appears that our system of party nomination 
has been steered directly into the prohibited provisions 
of the Federal Constitution by enacting statutes to 
govern primary elections as the state speaks through 
the Legislature. The Fifteenth Amendment provides 
that the “right of any citizen to vote shall not be 
abridged by any state on account of race, color’, etc. 

Since the Supreme Court of this state has held 
that we have so interwoven our primary and general 
election statutes that they together comprise the elec- 
tion machinery of the state and the “rights, duties, 


privileges and powers granted or imposed by one are 


equivalent to those granted or imposed by the other” 
and the “‘processes of the court may be invoked to en- 
force them”, we can see no reason for presuming that 
the recent decision in the Texas case of Nixon v. Con- 
don would not apply to the statutes on that subejct 
in this state. 

While Judge Cardozo does not undertake to say 
what the Supreme Court’s holding would have been 
if that statute had authorized the party, through reso- 
lutions of its convention instead of its Executive Com- 
mittee, to declare what persons would be taken as 
members of the party and qualified to vote at the pri- 
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mary election but there is a well grounded belief that 
the result would not have been different, for we have 
undertaken to cover the whole process of party nom- 
inations by statute, even to the extent of defining all 
the details in holding primary elections, and even de- 
fining the powers and duties of the Executive Com- 
mittee. 

Our primary laws apparently have usurped the 
whole field of action as originally practiced by the 
party as a voluntary association; in fact, there now 
seems to be serious doubts among party leaders as to 
whether there is any authority for calling a state con- 
vention for the purpose of adopting a platform that 
would be binding upon the party candidates, without 
first securing statutory authority for such action. 

The National Parties are not so handicapped be- 
cause there is no Federal statute which even purports 
to regulate party nominations or party conventions or 
the powers and duties of its Committees. These func- 
tions are exercised and controlled entirely by each Na- 
tional party as a voluntary political association. The 


same was true as to our state system of nominations 
until we adopted the primary and put nominations ex- 
clusively under statutory control. The State Republican 
party avoids much of the annoyances and expenses of 
the primary campaign by designating only one candi- 
date for each office they chose to contest, and their 
candidate is thus relieved under our statutes from the 
expense and annoyance of making any campaign in the 
general primary elections. 

The decision in the Nixon case may be the “begin- 
ning of the end” of statutory control of party nomina- 
tions. In fact, statutory control of primary elec- 
tions has caused the once useful and efficient party 
executive committees to become mere figure-heads, 
for it must be conceded that, except for the work of 
the campaign committee, about ail the power that the 
statutes have left for the party is to meet every two 
years, assess primary fees against each Democratic 
candidate to defray the committee’s expenses to the 
meeting and entertain a motion to adjourn which, un- 
der ordinary parliamentary usage, is “always in order”. 
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SUGGESTIONS FOR THE PREPARATION OF A BAR EXAMINATION 


By PROFESSOR SAMUEL WILLISTON 
Of the Harvard Law School. 


(Reprinted from The Bar Examiner, July, 1932.) 


The purpose of a bar examination should be to 
test the applicant’s information in regard to prin- 
ciples and rules of law and, also, his capacity to apply 
them. The first of these requisites is obvious. The 
second has not always seemed so obvious to bar exam- 
iners, but clearly it is useless to be able to state in 
parrot-like fashion a rule of law unless the candidate 
can apply it. It is all very well to be able to state 
that a contract requires consideration, and that con- 
sideration consists of some detriment to the promisee 
or benefit to the promisor, but this knowledge will not 
help him unless he is unable to apply these rules to 
actual cases. Experience proves that only by study of 
concrete problems does any student acquire this power. 
If he has acquired it he can apply the principles to 
states of fact that he has never previously considered. 
An examination, therefore, must test his capacity, and 
an added reason for so doing is because skill of this 
sort cannot readily be obtained by brief cramming 
while a mere statement of rules can often be quickly 
mastered. Answers to problems should not be judged 
wholly on the correctness of the result reached, meri- 
torious legal arguments should receive credit, though 
the conclusion is erroneous. How much credit should 
be given for such answers will vary with different 
questions. Some questions are open to fair argument 
on both sides, and others are not. Moreover the gen- 
eral style and manner of expression should not be 
wholly disregarded. A very few pages of an examina- 
tion book often disclose to a trained examiner whether 
the writer is clear in thought and exact in expression, 
or is muddy in thought and sloppy in expression. These 
qualities bear no well-defined relation to the correct- 
ness of an answer, but they are of vital importance. 

Considerable time has to be allowed a student for 
answering questions of the type suggested. At Harvard 
we allow four hours for ten questions. This gives a 
student twenty-four minutes on the average for each 
question. It is not possible in the ordinary bar exam- 
ination to allow so great a length of time. Moreover, 
questions on a bar examination should, for the most 
part, deal with practical questions to which but one 
correct answer is appropriate. The moot questions that 
we often put on law school examinations in order to 
invite arguments for or against, a particular decision 
take more time to answer than is likely to be available, 
and they are also more difficult for a bar examiner to 
mark satisfactorily. Nevertheless, I think the funda- 
mental characteristics of most of the questions at Har- 


vard and most other law schools should be found in 
bar examinations. Namely, the questions should pre- 
sent concrete problems, rather than request statements 
of definitions or rules detached from specific facts. 

I am informed that bar examinations in most 
states fall into two classes: “First, there are those 
states where the examination is divided into subjects 
and from 14 to 18 subjects are given generally in the 
course of four sessions of three or four hours each. 
Occasionally five or six three-hour sessions are pro- 
vided for. As a rule ten questions are given in each 
subject and an hour is allowed for these ten questions.” 

“The other class of examinations are ones which 
also extend over a period of four to six three-hour ses- 
sions, but only 40 or 50 questions in all are given and 
these are not divided up by subjects, or any definite 
number of subjects required to be covered.” 

I do not see how this difference affects the char- 
acter of questions that should be asked, so long as the 
average time allowed for each question remains the 
same. It is probable that an applicant under either form 
is allowed an average time of less than ten minutes for 
answering a question. The applicant for the bar, there- 
fore, has less time to study the question and reflect up- 
on it. It follows that the statement of facts in a ques- 
tion should be brief and clear. The elaborate statements 
that are permissible in a law school examination should 
be excluded. 

I can give but few hints that may be useful, and 
these can be only of a very general character. 

It is very desirable to accumulate questions 
throughout the year. The attempt to frame hastily ten 
or more good questions at once is puzzling and burden- 
some. The result achieved in this way is not likely to 
be satisfactory unless a great deal of time is devoted to 
it. On the other hand, interesting questions come be- 
fore most lawyers a number of times in the course of 


‘a year, and if a note is made of such a question when 


it occurs, the examiner will have a reservoir to draw 
upon. 

Questions should not all be of the same sort. Law- 
yers are called on to deal with two common types of 
legal problems: (1) to determine the legal consequences 
of facts that have already occurred; (2) to achieve a 
desired result where the field is still open. Questions 
may well present each type of problem. An occasional 
question of a more general sort is also permissible as a 
variant as in question 10 suggested below. Moreover, 
somewhat fuller knowledge of the law and the de- 
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cisions can be demanded in a law school examination on 
a particular course which students have just completed 
than can fairly be expected in a bar examination on 
the whole field of the law. 


I append a few questions and answers as illustra- 


tions. They all relate to the subject of contracts. 


QUESTIONS 
Question: A sends an offer for the sale of goods to 
B, which is received June first. B accepts the offer 
on June third. Is there a contract? 
Answer: No. A mercantile offer must be accepted 
not later than the day after which it is received. 


. Question: A sends, on June first, to B, an offer by 


mail which is received on June third. An accept- 
ance is mailed by B on that day. On June 4, A tele- 
graphs B a revocation of his offer, and the tele- 
gram is received on that day. On June 5, A receives 
B’s letter of acceptance. Is there a contract? 
Answer: There is a contract. An acceptance author- 
ized to be sent by mail takes effect when mailed. A 
revocation is not effectual until received. 


. Question: A sends B a written order for goods from 


a branch office. At the top of the letter head there 
is printed “No contracts are binding unless con- 
firmed by the head office.” B accepts the offer and 
ships the goods. He does not observe the printed 
sentence. A, under directions from the head office, 
refuses the goods. Can B recover? 

Answer: Not unless the printed sentence was in 
such small type or in other ways obscured so that 
a reasonable person would not be likely to read it. 


. Question: A enters into a building contract with B 


by which A contracts to construct a building ac- 
cording to certain plans for $20,009, which B con- 
tracts to pay. During the progress of the work 
prices of labor and material rise, and A informs B 
that he will not finish the work unless B promises 
to pay $5,000 additional. B promises and A finishes 


the work. B then refuses to pay the additional © 


$5,000. Is he liable? 

Answer: (The answer will vary in different states. 

In most states the answer first given is the proper 

one.) 

1. B is not liable. A was under a duty to construct 
the building and performance of this duty is not 
sufficient consideration. 

2. B is liable. The second agreement operates as a 
rescission of the first and substitution for it. 


. Question: A owes B money and sends B a check for 


less than the amount claimed, stating the check is 
sent in full satisfaction. B cashes the check but 
writes A before doing so that he does not accept 
the check in full satisfaction, but credits its amount 
on account. Can B recover the balance of his claim? 
Answer: If the claim was unliquidated or the sub- 
ject of an honest dispute, B cannot recover. Ac- 


ceptance of the check operates as assent to A’s 
proposition in spite of B’s letter. If, however, the 
claim was a liquidated and undisputed debt, even an 
express agreement to take a smaller sum would not 
preclude the creditor from recovering the balance. 
Therefore, assent implied from taking the check 
will not do so. 


. Question: A contracts to sell B A’s house and land 


on the first of the following month, and B promises 

to pay $20,000 for it on that day. Before the time 

for conveyance the house is destroyed without fault 
of either party. Can A compel B to take a convey- 
ance? 

Answer: (The answer to this question will vary in 

different states). 

1. B is regarded as the owner in equity from the 
time of the contract, and A can enforce specific- 
ally B’s contract in spite of the destruction of 
the house. 

2. A cannot enforce the contract because he is un- 
able to make a proper conveyance which is a con- 
current condition of B’s duty to pay. 

3. If B has been given possession under the con- 
tract and the beneficial use of the property, sub- 
stantial performance is deemed to have then 
taken place and A can enforce the contract, but 
if A is still in possession at the time of the de- 
struction of the house, he cannot recover. 


. Question: One of several joint debtors wishes to 


make payment of the share of the debt which as 
between himself and his co-debtor he should pay, 
provided that the creditor will give him a dis- 
charge. Can the creditor safely do this; if so, how? 
Answer: The creditor can safely give the debtor a 
covenant not to sue. He must not give a release. 
(This may be affected by local statute.) 


. Question: Would it make a difference in the pre- 


vious question if the debtor paid less than the 
share which as between himself and his co-debtor 
he should pay? 

Answer: If there is no relation of principal and 
surety the creditor can safely give the covenant not 
to sue, but it will not accomplish so satisfactory a 
result as in the preceding question for the debtor 
who pays; since the creditor has collected the re- 
mainder of the claim from the co-debtor, the latter 
can compel the debtor who paid less than his share 
to pay as damages the amount of the deficiency. 
If the debtor who makes the settlement is a prin- 
cipal debtor and the creditor knows of the surety- 
ship relation he must expressly reserve rights 
against the surety or the surety will be discharged. 


. Question: A creditor assigns his claim and there- 


after fraudulently assigns it to two other persons. 
All the assignments are taken by the assignee in 
good faith and for value. The third assignee col- 
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lects and neither he nor the debtor is then aware 
of the other assignments. Can he keep what he has 
collected, and is the debtor liable to the first as- 
signee? 


Answer: The third assignee who has collected can 
keep what he has obtained. The power of the as- 
signor to discharge the claim is not lost by an as- 
signment unless the debtor has knowledge thereof. 
And as the assignor could give such a discharge 
even though it was a fraud to do so, he can em- 
power other persons such as later assignees to do 
so. The debtor is therefore discharged; and if the 
third assignee had no notice of earlier assignments 


10. 


he has innocently acquired a legal right to the 
money and he can keep it. 

Question: What is the Sherman Law? 

Answer: The Sherman Law is a Federal Statute 
which makes criminal every contract combination 
or conspiracy in restraint of interstate or foreign 
commerce. It gives any person injured in his busi- 
ness by anything forbidden by the Statute the 
right to recover treble damages and costs. In the 
interpretation of the Statute restraint of trade has 
been held to mean an unreasonable restraint of 
trade. It is immaterial what form the combination 
takes, whether a contract, trust, corporation, or 
merely harmonious understanding. 
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SPECIAL REPORT OF THE COMMITTEE ON THE JUDICIARY METHODS OF 
SELECTING JUDGES 


(Filed February 9, 1932) 


To the Association of the Bar of the City of New York: 


The Committee on the Judiciary makes the follow- 
ing special report on the subject of methods of select- 
ing judges. 

The Committee has made a study of this subject 
during the past two years and has carried on consid- 
erable correspondence with bar associations and indi- 
vidual members cf the bar in other cities and has in- 
vestigated and considered many plans adopted or pro- 
posed with the object of improving the character and 
qualifications of judges. It feels that a report of the 
results of its investigations may be of interest to the 
members of the Association. 

Various methods have been adopted for the ap- 
pointment and election of judges, which have been 
changed from time to time in different jurisdictions. 
From the beginning judges of the various federal 
courts have been appointed by the President, subject 
to confirmation by the Senate. In several of the states 
judges of the state courts are appointed by the Gov- 
ernor subject to confirmation by the Legislature or by 
some advisory council. In a few of the states judges 
are elected by the Legislature. In most of the states, 
however, judges are elected by popular vote. 

In New York State various methods have been 
tried. From 1777 down to 1821 appointments of judges 
were made by a Council of Appointment. This method 
proved unsatisfactory and the Constitutional Conven- 
tion of 1821 provided for the appointment of all of the 
higher judicial officers by the Governor, with the con- 
sent of the Senate. This method was changed by the 
Constitutional Convention of 1846 and the Constitution 
adopted as the result of that convention provided for 
the election of judges by the people. That method has 
continued down to the present time, although efforts 
were made in some of the later Constitutional Conven- 
tions to change back to a system of appointment. The 
Constitutional Convention of 1867 submitted the ques- 
tion to popular referendum which took place at the elec- 
tion of 1873, when a change from an elective system to 
an appointive system was defeated by a vote of nearly 
three to one. Since that time little effort has been made 
to change to an appointive system. Prior to the Con- 
stitutional Convention of 1915 the Association of the 
Bar of the City of New York adopted a resolution call- 
ing for the appointment of judges of the Court of Ap- 
peals and of Supreme Court justices by the Governor, 
with the consent of the Senate, which resolution was 
submitted to the convention, but the convention made 
no change in the existing meffiod. The Constitutional 


Convention of 1921 took the same position and report- 
ed that while the appointive system might be theoretic- 
ally preferable, yet experience with the elective system 
had been generally satisfactory. 

The disadvantages of the elective system are that 
the electorate at large is not well qualified to judge 
of the qualifications of judges, and in most cases 
simply votes for the candidates of the parties to which 
the voters regularly belong. The judges are really not 
elected by the people in any true sense of the term, 
but are chosen by the leaders of the political parties 
frequently without reference to the qualifications of 
the candidates. To quote a resolution recently adopted 
by the Bar Association of Nassau County: 

“Whereas, The elective system has not actu- 
ally transferred the power of selection of judges 
from some person or group of persons to the peo- 
ple—as those who advocated such change in the 
State Constitutional Convention of 1846 contend- 
ed that it would—but has merely permitted them 
to vote for candidates selected by the managers 
of the dominant political parties, with little or no 
control over the choice of the candidates, with the 
result that the elective system simply substitutes 
for a responsible agent of appointment an obscure 
and irresponsible one, 

“Be it, therefore, 

“Resolved, That the Bar Association of Nas- 
sau County recommends that judges of the Court 
of Appeals and justices of the Supreme Court of 
the State of New York, be appointed by the Gov- 
ernor and that action be taken toward bringing 
about an appropriate amendment to the Consti- 
tution of the State of New York to accomplish 
said change.” 

The disadvantages of the appointive system are 
that it may become a matter of pure political patron- 
age, and that it deprives the people of the right to ex- 
press its opinion and vote upon the candidates. The ap- 
pointive system, however, does fix responsibility for 
the choice upon an individual, the President in the case 
of the federal judges, and the Governor in the case of 
state judges. Under the elective system it is practic- 
ally impossible to fix responsibility for the selection of 
the candidates upon any individual, and the fixing ot 
the responsibility upon a political party seems to have 
little effect. 

Certain suggestions have been made for limita- 
tions upon the plan of appointment which are worthy 
of consideration. The Constitutional Convention in Illi- 
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nois adopted in 1922 a plan which, however, was not 
approved by the electorate, by which the Governor 
should fill any vacancy in the Circuit Court by appoint- 
ment from a list containing the names of not less than 
four eligible persons for each vacancy, nominated by a 
majority of the Supreme Court, not more than one-half 
of such persons to be affiliated with the same political 
party; thereafter each judge should hold his office 
during good behavior subject to removal as follows: 
In the sixth year after his appointment and in every 
sixth year thereafter the electors should be given an 
opportunity to express their disapproval of such judge. 
If a majority at such election should disapprove of such 
judge his office should become vacant and the vacancy 
be filled by appointment by the Governor in the same 
way, otherwise he should continue in office for another 
six years, subject at that time to similar recall. A some- 
what similar plan has been advocated in California, the 
difference being that by that plan the Governor is 
given a free hand in making appointments, but at the 
election immediately following the appointment by the 
Governor the electorate is given an opportunity to vote 
whether the appointment shall be approved or not. If 
approved, the judge is continued in office, otherwise 
another vacancy arises, which is again filled by the 
Governor, subject to a similar vote by the elecorate 
at the ensuing election. 

Your Committee believes that either of these 
plans would be an improvement on the present system. 
The responsibility would be fixed on the Governor, and 
he would be anxious that his appointment should not 
be disapproved by the electorate. On the other hand, 
your Committee does not like the idea of the recall, 
although it would be less dangerous if coming shortly 
after appointment, than at a later date. 

Another plan has been suggested for the creation 
of a continuing nominating commission made up partly 
of former judges who have resigned or been retired for 
age, and partly of elected members. Under this plan 
candidates for nomination are to be designated by pe- 
tition by the electorate and to be considered by the 
nominating commission, which shall either approve or 


of all candidates designated by petition, whether ap- 
proved or disapproved by the nominating commission, 
shall be placed upon a non-partisan ballot without po- 
litical emblems at the ensuing election, and after each 
name it shall be noted whether they are approved or 
disapproved by the nominating commission. It is be- 
lieved by the advocates of this plan that better quali- 
fied candidates will appear upon the ballot than under 
present methods and conditions, and that the electorate 
will be disinclined to vote for candidates who have been 
disapproved by the nominating commission. Of course 
the success of this plan will largely depend upon the 
character and standing of the members of the nomin- 


disapprove of the candidates so designated. The names - 
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ating commission. If they are outstanding men, so well 
known to the community’ generally so as to carry 
weight with the body of the voters, this plan might 
work well. The defects of this plan, in the opinion 
of your Committee, are, first, that the elected mem- 
bers of the nominating commission are likely to be 
elected for political reasons, and be little better than 
the political leaders who now control nominations, and, 
second, that the nominating commission is given no 
power to make nominations of its own, so that it is 
possible that the only candidates whose names can ap- 
pear on the ballot may all be disapproved by the nom- 
inating commission. 

Another plan has been suggested by which the 
Governor is authorized to make nominations of candi- 
dates, whose names shall appear on the ballot with the 
statement “nominated by the Governor,” together with 
the names of other candidates nominated by independ- 
ent petition, but without party emblems or symbols. 
Your Committee is not inclined to believe that this plan 
would improve present conditions, even if the Governor 
should make nominations, which seems to us doubtful. 

Efforts have been made in several of the large 
cities to influence the election of desirable men as 
judges by the action of the bar associations of those 
cities. Some of the cities have worked out very elab- 
orate plans for bar primaries, by which a vote is taken 
by the members of the Association as to desirable can- 
didates, and the men chosen in such primaries are 
urged upon the various organizations for nomination 
by them. In some cities where such organizations have 
not accepted the names of those successful in the bar 
primaries, the bar associations have independently 
nominated them and conducted a campaign for their 
election. Your Committee has endeavored to obtain in- 
formation in regard to these efforts and has had con- 
siderable correspondence with members of the bar in 
several of the cities. It has not, however, been satisfied 
that the results have been generally successful. It is 
claimed that they have been successful at times in 
Chicago, in Cleveland, and in Los Angeles, but your 
Committee is inclined to think that those successes 
have occurred at times when there was a general over- 
turn of the party in power, or when the nominations 
of the bar associations were adopted by a citizens’ 
movement based largely on other issues than the ju- 
diciary, which movement happened to be successful. 
In all those cities there has not been such an over- 
whelming voting superiority of one party over the 
other as we find in New York City where the electorate 
is more or less evenly divided in general elections it is 
easier to obtain a successful result in the selection of 
judicial officers than in cities where one party or the 
other has an overwhelming superiority in votes. In 
addition to this, the expense of conducting bar pri- 
maries, and especially an independent campaign for bar 
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candidates, is very large and involves a very large 
amount of work. In our opinion it is doubtful whether 
any bar association can continue to conduct such pri- 
maries and campaigns year after year, although it may 
do so on special occasions. 

The fate of a similar experiment tried in New York 
City in 1906 must be remembered. At that time ten 
Supreme Court judges were to be elected in the First 
Department. More than two thousand members of the 
bar, including almost all of the prominent leaders, 
joined in nominating, under the name of The Judiciary 
Nominators, ten candidates for office. These nomina- 
tions were endorsed by the Republican Party. A very 
strenuous campaign was conducted on behalf of the 
bar candidates and large amounts of money were raised 
and expended for proper purposes during the campaign. 
The result was that the bar candidates were defeated 
by the candidates of the Democratic Party by substan- 
tially 60,009 majority. ; 

There is another reason why, in New York City, 
the success of a system of bar primaries and nomina- 
tions would be doubtful. There are three independent 
bar associations in the First Department besides in- 
dependent bar associations in each of the other city 
boroughs. Taken all together their membership is 
not equal to one-half of the total number of members 
of the bar in the Greater City of New York. If an at- 
tempt were to be made to conduct a bar primary and 
make bar nominations it would probably be necessary 
to get all of these different bar associations to cooper- 
ate and work together in harmony. Even then their 
action would be claimed to be the action of a minority 
of the members of the bar, and if they did not happen 
to agree and cooperate it would deprive the action of 
any of them of all prospects of success. In addition to 
this, the bar associations would be compelled to ad- 
vocate the election of the men who were successful in 
the bar primaries, although it is quite possible that 
such men might not be generally regarded as desir- 
able candidates. 

Incidental to this subject is the question of the 
tenure of office of judges, whether it shall be during 
good behavior or for a long term. Experience in New 
York State has shown that judges who have served 
satisfactorily for a long term, the present term being 
fourteen years for the judges of the higher courts, 
are generally renominated and reelected. So long as 
that practice continues it seems to be unimportant 
whether they are originally elected or appointed for 
such term or during good behavior. 

Some suggestions have been made for changing 
the methods of voting upon candidates for the bench 
where the elective system prevails. Among others are 
the non-partisan ballot, that is, a ballot without any 
political emblems or symbols or mention of the political 
party or organization which is supporting the candi- 
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date; another is for separate elections. Your Commit- 
tee sees no objection to trying the plan of the non- 
partisan ballot, but it does not believe that it will be 
particularly effective. Even if the name or symbol of 
a political party does not appear upon the ballot the 
party will find no difficulty in distributing among its 
district organizations and members in advance a sample 
copy of the ballot marked in accordance with the pref- 
erences of the organization, or at least in sending out 
word as to which candidate should be voted for. In 
our opinion separate elections are undesirable. If any- 
thing, we have too many elections now. The more fre- 
quently elections occur, the less interest many voters 
take in them. We are convinced that if we have a sep- 
arate election of judges the vote will be very much 
smaller than at the general elections, but that most of 
the regular, enrolled voters of the existing political par- 
ties will turn out and vote and that the loss of ballots 
will be among the independent voters who are not af- 
filiated with any political organization. We believe that 
as a result separate elections will simply give more 
power to the existing political parties than exists today. 

At the present time judges of the higher courts 
of the State of New York are nominated by conventions 
or by independent nomination. Some years ago they 
were nominated by vote at the primaries as other elect- 
ed officials are today. In our opinion the selection of 
candidates for judicial office at the usual primaries is 
unwise, and this Association is on record as opposed 
to it. Very many of the eligible voters do not vote at 
the-primaries. Most of the party regulars do vote at 
them. The result generally is that the candidates whom 
the political parties desire to nominate are approved 
and chosen at the primaries, and the political parties 
are relieved of apparent responsibility for the choice. 
They are enabled to say that it is the wish of the 
people that the men chosen at these primaries should 
be the candidates at the election, which is of course 


‘a joke. In our opinion unless some of the plans above 


suggested are adopted for changes in the methods of 
selecting judges it is wiser to continue the present 
method of nominating them by conventions and inde- 
pendent petitions, rather than to change back to the 
system of nominations by primaries. 

On the whole, your Committee is not prepared to 
approve of any of the plans above mentioned, other 
than appointment by the Governor, with the advice and 
consent of the Senate. As already stated, that plan 
fixes the responsibility upon the Governor. Experience 
has shown that that plan works well in the federal 
government and in other states where it is still fol- 
lowed, such as Massachusetts. Where responsibility 
for action is fixed upon an individual, he is generally 
inclined to give careful consideration to his action and 
to the advice of persons competent to give it. Desirable 
men would often accept appointment who would decline 
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to enter a political campaign for election. This Asso- 
ciation has already gone on record as favoring appoint- 
ment by the Governor, rather than popular election. If 
it be argued that there is little prospect that the Leg- 
islature and electorate will approve the necessary 
amendment of the Constitution, we can only say that 
in our opinion it is the duty of this Association and of 


the bar to advocate and fight for what it deems to be 
best, even though the fight be hard and the issue un- 
certain. 
SAMUEL H. ORDWAY, Chairman, 
CHASE MELLEN, Secretary. 
Dated, February 1, 1932. 
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THE COMMON COUNTS IN FLORIDA 
By MATT M. O’BRIEN, Law School, University of Florida. 


Neither the full significance nor the true meaning 
of the term “The Common Counts” can be appreci- 
ated unless the pleader be acquainted with the origin of 
the term. In like manner a synopsis of its origin will 
reveal the extraordinary range of causes of action 
which this general term embraces. 

The Common Counts owe their origin to an en- 
deavor on the part of the legal profession, in earlier 
times, to relieve the harshness occasioned by strict ad- 
herence to the common law action of Debt, which in- 
volved two embarassing factors; the wager of law; and 
the requirement that each item and price should be 
stated with particularity. (1) Slade’s case, (2) (4 Coke, 
92b) decided in the beginning of the seventeenth cen- 
tury, marked the first instance wherein the action of 
Assumpsit was considered maintainable upon an actual 
promise to pay a pre-existing debt. The distinction was 
thus drawn between the promise to pay and the facts 
which constituted the debt. It was thus that the Com- 
mon Counts came into existence. For according to Keig- 
win (3) “The subsequent course of rulings resulted in 
the acceptance of an inferential promise to pay where 
the facts clearly made out a debt.” 

The term Common Counts then came to be used to 
designate those general classes of cases where resort 
was had to this “fictitious promise’—namely ; where 
goods were sold and delivered, where goods were bar- 
gained and sold; where work was done; where money 
was lent; or paid or received; or on an account. The 
expression Indebitatus Counts became used to identify 
generally these actions because the defense thereto re- 
mained the plea of ’numquam indebtitatus. 

Previous to the Common Law Procedure Act of 
England (1852) causes of action for goods sold, money 


lent, and the like could be made the subject of an — 


action of Debt or an action of Assumpsit. If ‘Debt’ 
were chosen the declaration stated the debt and aver- 
red that by reason of the non-payment thereof the 
action accrued. If, however, the action of Assumpsit 
were chosen, the declaration stated the debt and aver- 
red a promise to pay and a breach of that promise, 
which promise was merely one which the law would 
imply from the debt. So also did the judgments obtain- 
ed differ. If Debt the judgment was final in the first 
instance and the damages nominal, whereas in As- 
sumpsit a subsequent inquiry for the purpose of as- 
sessing damages was necessary (3). 

The Common Law Procedure Act, however, re- 


1. Keigwin’s Cases in Common Law Pleading. p. 189. 
2. Sunderland—Common Law Pleading. p. 136. 
(3) ‘Precedents of Pleading’, Bullen & Leake, p. 19. 


moved these distinctions and combined the advantages 
of both forms. (4) As a result the action of indebit- 
atus assumpsit is in a sense virtually obsolete (5). 

Based upon this act, the forms of all the Common 
Counts to be used in Florida are set forth by statute; 
(6) “The following shall be sufficient in the statement 
of the declaration of the respective causes of action 
herein set forth. They and like forms may be used with 
such modifications as may be necessary to meet the 
facts of the case; but nothing herein contained shall 
render it erroneous or irregular to depart from the let- 
ter of such forms so long as the substance is expressed 
without prolixity.” (7) According to Carson (8) the 
first six set forth in the Statute are the Common 
Counts; to-wit: 1. Goods sold; Money payable by the 
defendant to the plaintiff for (these words ‘money pay- 
able’ etc. should precede the money counts but need 
only be inserted in the first) goods bargained and sold 
by the plaintiff to the defendant. 

2. Work and Materials; Work done and Materials 
furnished by the plaintiff to the defendant at his re- 
quest. 

3. Money Lent; Money lent by the plaintiff to 
the defendant. 

4. Money Paid; Money paid by the plaintiff for 
the defendant at his request. 

5. Money Received; Money received by the de- 
fendant for the use of the plaintiff. 

6. Account Stated; Money found due from the de- 
fendant to the plaintiff on account stated between 
them. (9) 

The advantages to be derived from the Common 
Counts can readily be seen from the Statutory forms 
and from the nature of the actions brought thereunder. 
Keigwin has pointed out the most obvious use; ‘As an 
express contract and an implied one may co-exist in 
the same transaction, and as a contract may be im- 
plied from circumstances attendant upon the attempt- 
ed execution of an express contract, it is eminently 
judicious to construct the declaration so that the plain- 
tiff may avail himself of either contract” (10). For 
this reason it has been the practice to add one or 
more of the Common Counts to declarations in As- 
sumpsit. 


(4) Sections 3, 4, 49, 93, 94, 95 Day’s ‘Common Law 
Practice.” 

(5) ‘Precedents of Pleading’ Bullen & Leake, p. 20. 

(6) Crandall’s ‘Fla. Common Law Practice’ p. 212. 

(7) Sec. 4314 C. G. L. 1920; Sec. 2648 R. G. S. 1920. 
Based on Fla. Act 1880. 

(8) Carson ‘Fla. Common Law Pleading, p. 105. 
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- From what has been said above, together with 
the Statutory enactment to the effect that, in the 
indebitatus counts the promise need not be averred, it 
would seem that the Common Counts are based more 
on the old action of Debt than Assumpsit. (11) This 
is also borne out by the fact that the plea of non as- 
sumpsit is inadmissible to the Common Counts, and 
that the plea of ‘Never was indebted’ is the proper 
plea. (12) 

A recent case in which the uses and advantages 
of the Common Counts is discussed is Hazen v. Cobb, 
decided in 1928. (13) In that case it was said: “As- 
sumpsit lies for the recovery of damages for the breach 
or non performance of a simple contract, or upon a con- 
tract implied by law from the acts or conduct of the 
parties ... There are two grand divisions of Assump- 
sit actions: General Assumpsit, upon the Common 
Counts; and Special Assumpsit for damages for the 
breach of an express contract, oral or written. In the 
latter case the contract must be declared upon speci- 
ally.” The court then went on to discuss under what 
circumstances the Common Counts could be used. 
“Where an express or special contract has been parti- 
ally performed by the plaintiff, but has been put an 
end to by mutual consent of the parties or by act of 
the defendant, or by act of God, or the contract for 
technical deficiencies in its execution is not legally en- 
forceable, and part performance thereof was beneficial 
to the defendant and accepted by him, or full perform- 
ance waived, the plaintiff may recover on the Common 
Counts the actual value of the services rendered or the 
materials furnished.” 

Goods Sold; Money payable by the defendant to 
the plaintiff for goods bargained and sold by the 
plaintiff to the defendant. Under this count the plain- 
tiff is entitled to the fair market value of the goods. 
If no price is agreed upon, the market value at the 
day of sale and delivery is the rule. (14) It is essen- 
tial that the defendant accept the goods or that the 
plaintiff show some act on the part of the defendant 
inconsistent with the ownership of the plaintiff. Where 
the defendant accepted the goods, but upon discovery 


was directed for the defendant, for the plaintiff could 
not show any act inconsistent with the plaintiff’s own- 
ership. (15) In the case of an existing special contract 


(9) 
(10) 
(11) 
(12) 
(12) 
(13) 
(14) 
(15) 


Sec. 2648 R. G. S. 1920; Sec. 4314 C. G. L. 1927. 
Keigwin ‘Cases in Common Law Pleading. p. 197. 
Sec. 4291. C. G. L. 1927. 

Bacon v. Green 36 Fla. 325; 18 So. 870. 

Poppell v. Culpepper, 56 Fla. 515. 

H. D. Hazen v. C. C. Cobb, 117 So. 853. 

Yulee v. Canova, 11 Fla. 9. 

Savoy Shirt Co. v. Callway Clothing Co., 69 Fla. 
11. 


of a mistake had returned the entire shipment, verdict - 
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recovery under this count for the sale of logs recovery 
will be denied unless the jury find the contract fully 
performed, abandoned, or extinguished through some 
act of the defendant. (16). Where the plaintiff and 
defendant agreed to sell and purchase buggies, and the 
defendant had taken possession of the new buggy but 
failed to deliver, in accord with the agreement, the old 
buggy, the plaintiff was allowed recovery under count 
for goods sold. (17) 

It is ,of course, much better for the plaintiff if 
under his count for goods sold he can insert a count 
for account stated, for if such count be inserted, his 
proof is greatly simplified. This is not always possible 
for an acccunt must in fact have been stated, and, 
as is said in Daytona Bridge Co. v. Bond Lumber Co., 
“It must appear that at the time of the accounting 
there had been previous transactions and dealings be- 
tween the parties of and concerning which an account 
was stated.” (18) 

The express contract, where it exists, may be 
introduced in evidence by the plaintiff to show the 
value of the goods, even though it cannot be itself 
the basis of an action on the Common Counts; but 
the plaintiff should show that some indebtedness ac- 
tually exists before the contract can be introduced. (19) 

Work and Materials; Work done and Materials 
furnished by the plaintiff to the defendant at his re- 
quest. The count for work done and materials furnish- 
ed lends itself more readily to the litigant because of 
its broad scope. This point is illustrated by the case 
of Booske v. Gulf Ice Co., in which the plaintiff agreed 
to deliver ice to the defendant during the Summer 
season at seventy-five cents per one hundred pounds. 
The cost of which was to be paid monthly. It was held 
that although the plaintiff failed in his performance 
of the entire undertaking because of the defendant’s 
failure to pay, the plaintiff could recover against the 
obligors of the bond conditioned for the payment of 
all sums due for ice delivered under the agreement. 
(20) The court cited with approval Parson on Con- 
tracts; “If one party, without the fault of the other, 
fails to perform his side of the contract in such a 
manner as to enable him to sue upon it, yet if the other 
party has derived a benefit from the part performed, 
it would be unjust to allow him to retain that without 
paying anything;. and the law will generally imply a 
promise on his part to pay such remuneration as the 
benefit conferred upon him is reasonably worth, and 
to recover that quantum of remuneration an action 
of indebitatus assumpsit is maintainable by the party 


(16) Sanderson v. Hagan, 7 Fla. 318. 
(17) Sullivan v. Boley, 24 Fla. 501. 


(18) Daytona Bridge Co. v. Bond Lumber Co., 47 Fla., 
136. 


(20) Booske v. Gulf Ice Co. 24 Fla. 550. 
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so failing to perform his side of the contract.” (21) 

Where the statute then existing required certain 
formalities to be taken, and such formalities were not 
taken, still recovery under the count for Work and 
Materials was permitted, for the effect of such inval- 
idity only barred action to enforce such a contract, 
or the recovery of damages for the breach of said con- 
tract, whereas the count employed is for the recov- 
ery of the value of the work and materials under the 
contract, not the contract itself. (22) Moreover the 
contract may be introduced for purposes other than its 
enforcement. (23) 

In one case where the plaintiff, a contractor, 
brought suit on the Common Counts, though he had 
not, as was required by Statute in the case of Material- 
men, filed a list of such materialmen and labor. The 
court was of the opinion that although the Statute 
(24) denied recovery, such penalty was confined to 
actions under that act, and that it was not the inten- 
tion of the Legislature that such Contractors be de- 
prived of remedies which existed under the Common 
law. (25) 

In the case of Stephenson Lumber Co. vs. Cates, 
there was a special contract for the sale and delivery 
of lumber. The plaintiff had delivered five car loads 
of lumber to the defendant, who accepted some and 
rejected the others. In suit upon the Common Counts 
the defendant relied upon the rule laid down in San- 
derson v. Hagan (26) to the effect that where there 
is a special contract the plaintiff cannot recover under 
the Common Counts. The court pointed out that in the 
case relied upon by the defendant all the lumber had 
been rejected; whereas in the case before the court 
some had been accepted, and that although the gen- 
eral rule is that where a contract is entire the plain- 
tiff who has failed to perform the whole of his part 
can recover nothing, for the contract being entire, it 
cannot be apportioned; but if the part performance 
has been beneficial to the promisee and has been ac- 
cepted by him, even though the plaintiff can recover 
nothing upon the contract, he may recover, under 
‘Work and Materials’ the actual value of the materi- 
als or work accepted and enjoyed by the defendant. 
(27) Where one has contracted to do certain work, and 
stipulates in the agreement that for failure to perform 
the entire amount due him for such work shall be 
forfeited, recovery cannot be had under the Common 


(21) 
(22) 
(23) 


2 Parson’s Contracts. 7th Ed. p. 523. 
L. Bucki & Son v. D. B. McKinon, 37 Fla. 391. 


Op cit. also slaves Lanier & West v. Chappell, 
2 Fla. 621. 


Sec. 2217. 

Parshley v. Goodbread, 59 Fla. 343. 
Sanderson vs. Hagan, 7 Fla. 318. 

Stephenson Lumber Co. vs. Cates, 62 Fla. 382. 


(24) 
(25) 
(26) 
(27) 
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Counts where such party abandons the work. (28) The 
court, in Lara Ross & Co. vs. Greesley & Blaisdell (29) 
quotes Justice Parker in the New Hampshire case of 
Britton v. Turner (30) “The party who contracts for 
labor merely, for a certain pericd, does so with full 
knowledge that he must, from the nature of the case, 
be accepting part performance from day to day, if the 
other party commences the performance, and with the 
knowledge also that the other may eventually fail of 
completing ‘the entire term. If under such circum- 
stances, he actually receives a benefit from the labor 
performed, over and above the damages occasioned by 
the failure to complete, there is as much reason why 
he should pay the reasonable worth for what has been 
done for his benefit as there is when he enters and 
occupies the house which has been built for him, but 
not according to the stipulations in the contract; but 
if the parties stipulate that nothing shall be earned if 
the party leaves his employer without having per- 
formed the whole services contemplated.” This, the 
Florida court said, goes as far as any case in the Unit- 
ed States to sustain recovery under quantum meruit. 

Recovery can be had, therefore, under the Com- 
mon Count for Work done and Materials furnished, 
even if the contract be invalid because of improper 
execution, for part performance even though the plain- 
tiff is precluded from suit upon the express contract 
because of his own breach, if the part performed is 
beneficial to and accepted by the defendant. But it is 
essential that the plaintiff prove the work was done 
and accepted by the defendant (31) and the value 
of the work or services rendered. (32) 

The Money Counts: The counts for money paid, 
money lent, and money had and received are usually 
referred to as the ‘Money Counts’ and they are by far 
the most popular of the Common Counts. “The Count 
for money paid is maintainable in every case where 
the plaintiff has paid money to a third person at the 
request, express or implied, of the defendant, with 
an understanding, express or implied, on his part to 
repay it.” (33) Thus, where a surety pays in com- 
plete or partial discharge of a debt, the law will imply 
a promise on the part of the principal debtor to repay 
him. (34) One cannot, by the voluntary payment of 


(28) Lara Ross & Co. vs. Greesley & Blaisdell, 20 Fla. 
926. Also Finegan & Co. v. L’Engle & Co., 8 Fla. 


413. 

(29) Op. cit. 

(39) Britton v. Turner, 6 N. H. 481. 

(31) Charlotte Harbor & Northern R’way v. Burwell 
& Hillyer, 56 Fla. 217. 

(32) Dickerson v. Lankford, 67 So. 807, Sileox v. Cor- 
sa, 80 Fla. 677. 

(33) Chamberlain v. Lesley, 39 Fla. 452. 

(34) Op. cit. 
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the debts of another, make that other a debtor of 
his; (35) but that is altogether different from the 
case where one has cdntracted for the purchase of land 
free from incumbrances, and after obtaining posses- 
sion pays off a mortgage on said land (which mort- 
gage he has not assumed) to'protect his land from a 
foreclosure; in which case he may recover on the count 
for money paid. (36) 

The Count for money had and received, it is said 
in Holbrook, James et al v Allen, is a species of equit- 
able actions very much in favor with the courts. Its 
principles are liberal beyond those of any other known 
to the law tribunals. It lies in almost all cases where 
a person has received money, which in equity and good 
conscience he ought to refund. The want of privity 
is no objection in this action for the court will imply a 
contract from the equity of the claim. (37. The dec- 
laration in one case, after setting forth the agreement 
and the obligation on the part of the defendant to furn- 
ish a marketable title, alleged “the defendant fraudu- 
lently and deceitfully pretended to and advised the 
plaintiff that he, the said defendant, was the owner 
of the land.” This declaration was sustained on de- 
murrer as setting forth a good cause of action on the 
count. (38 

The Florida Supreme Court has stated the exact 
scope of the Count for money had and received; ‘The 
Count for money had and received lies for money paid 
by mistake, or upon consideration which has failed, or 
for money obtained by imposition express or implied, 
or extortion, or oppression, or an undue advantage 
taken of the plaintiff’s situation, contrary to the laws 
made for the protection of persons under those cir- 
cumstances.” (39) Where the County School Superin- 
tendent bought land without authority from the County 
Board the money paid by the Treasurer upon order 
from the Superintendent was recovered by the County 
Board on the Money had and received count. (40) The 
plaintiff was allowed recovery under this count for 
money expended for a license tax involuntarily paid 
under an illegal ordinance, where failure to pay would 
have resulted in a penal offense. (41) The plaintiff’s 
service Stations being situated outside the City lim- 
its, and the agreement being that the defendant would 
sell him gasoline at wholesale price, the plaintiff was 


(35) William & Craig v. McGehee, 2 Fla. 58. 
(36) Peterson v. Howell et ux. 126 So. 362. 
(37) Holbrook, James & Archer, Assignees v Al- 
len, 4 Fla. 87. 
(38) Hawkins v. Garrison, 120 So. 309. 
(39) Cullen v. S. A. L. Ry, 63 Fla., 122, 58 So. 182. 
(40) Board of Public Instruction of Nassau Co. vs. 
Billings, 15 Fla. 686. 


(41) St. Johns Electric Co. vs. City of St. Augustine; 
81 Fla. 588. 
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allowed recovery .of the one cent city tax paid by him, 
the count saying it was an undue advantage taken of 
the plaintiff’s situation contrary to the laws for the 
protection of persons in such circumstances. (42) 

In an action upon the Common Counts for the fail- 
ure of the defendants to comply with the Statute rel- 
ative to corporations, in that affidavits to effect that 
ten per cent of the capital stock had been subscribed 
and paid for, must be filed with the Secretary of State, 
the action failed because some of the defendants were 
not stockholders at the time the indebtedness accrued, 
therefore joint judgment as to all was erroneous. (43) 
“In an action of assumpsit against two or more parties 
to recover money paid under a contract subsequently 
rescinded, it is essential to show that the money was 
received under a joint contract, or that the parties 
jointly received money; and in the case of a joint 
obligation a recovery can be had against one obligor 
for money received by another on joint account. (44) 

Excessive Freight charges paid by the plaintiff 
may be recovered on the count for money had and re- 
ceived. The question was raised in one case whether 
or not the Statute in giving a special right of action 
superseded the common law right. The Statute in this 
particular case allowed recovery of the total amount 
of the overcharge with interest, together with the ex- 
penses incurred in the recovery. It was held that the 
Statutory right of action did not supersede the right 
existing under the common law at the time of the 
enactment of the Statute, since the court could see 
neither an express nor an implied intention on the part 
of the Legislature to that effect. (45) Moreover the 
common law right may be enforced even though the 
Statutory right be extinguished by the lapse of the 
Statutory period: (946) and it is not incumbent upon 
the plaintiff to state the charges are unreasonable or 
in excess of prescribed rates. (47) 

Where there is an express contract between the 
parties, before recovery can be sought successfully on 
the Common Counts, it is necessary, (unless the con- 
tract has been fully performed and nothing remains 
but the payment of the money) that, prior to the com- 
mencement of the suit, the contract be rescinded either 
by ‘mutual consent’ or by ‘virtue of some provision in 
the contract permitting a withdrawal on terms con- 
sistent with a right upon the part of the party with- 
drawing.’ (48) There can be no difficulty with cases 
where there is mutual consent, but the difficulty arises 


(42) 
(43) 
(44) 
(45) 
(46) 
(47) 
(48) 


Gilmore v. Texas Co., 129 So. 587. 

Graham et al v. Sewell et al, 80 Fla. 720. 
Brown v. Green, 36 Fla. 325. 

Cullen v. S. A. L. Ry. 63 Fla. 122, 58 So. 182. 
La Floridienne v. A. C. L. Ry. 63 Fla. 209. 
Op Cit. 

Evans v. Givens, 22 Fla. 476. 
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with the question of ‘some provision in the contract.’ 
In the case of an express contract calling for the pro- 
duction of a marketable title to land on the part of the 
vendor, upon his failure to do so, it was held that the 
plaintiff, (the vendee) could recover the initial pay- 
ment on the count for money had and received, or he 
could obtain an equitable lien for the money so paid. 
(49) But the vendee must not himself be guilty of 
fraud or illegal conduct. (50) 

In the absence of some provision in the contract, 
one party cannot rescind the contract by himself and 
thus place himself in a position to recover any money 
paid on the Common Counts; but it has been held that 
unreasonable delay or abandonment by the other party 
will entitle such party to consider such conduct an of- 
fer to rescind, and, upon acceptance by him, recover 
under ‘money had and received’ sums paid by him. (51) 

Though the count for money had and received 
has been likened to a bill in equity, and may be suc- 
cessfully maintained wherever the defendant has re- 
ceived money which in equity and good conscience he 
ought to refund, (52) The Supreme Court of Florida 
has held that this count never has been intended to 
take the place of an action on the case for fraud and 
deceit, i. e. where the plaintiff sought to recover the 
money paid the defendant on the strength of state- 
ments made by the defendant to the effect that the 
business would be maintained in a certain locality, and 
that an agency would be established, his recovery on 
the count for money had and received was denied. (53) 
The reason for the holding can be seen in the case of 
Willis v. Fowler: “An action for damages for deceit 
which induced the contract recognizes the existence 
of the contract, whereas an action for money had and 
received to recover the consideration paid under the 
contract obtained by fraud, is generally in disaffirm- 
ance of the contract. (54) There is, however, an Oregon 
case (55) wherein the pl. sued on the Common Counts 
for the price of a carload of bicycles, and in his replica- 
tion alleged that the goods were procured and the con- 
tract induced by fraud. The court held that the rep- 
lication did not constitute a departure, but merely 
strengthened the declaration, and that since the action 
was for the reasonable value of the goods, there was 


(49) Wolfe v. Daugherty, 137 So. 717. 

(50) Cox v. Grose, 122 So. 513. 

(51) Op Cit. 

(52) Holbrook et al v. Allen, 4 Fla. 87; Willis v. Fowler, 
136 So. 358. 

(52) Gordon v. Camp, 2 Fla. 422. 

(53) Brevard County Bldg. & Loan Ass’n v. Sumerall, 
133 So. 888. 

(54) Willis v. Fowler, 136 So. 358. 

(55) Crown Cycle Co. v. Brown, 39 Ore. 285, 64 Pac. 
451. 


no attempt to sue upon the contract itself. 

Where a bank accepted the draft of one B payable 
to A bank, and then procured the payment of that draft 
to it by means of a telegram to C bank, and later re- 
fusing to pay the check of B which had been accepted 
by C bank on the strength of the telegram, C bank 
successfully maintained the count for money had and 
received for the money so paid to A bank (56) 

No recovery can be had on Money Had and Re- 
ceived unless there be some evidence of an actual in- 
debtedness, and the plaintiff prove title to the sum 
sought to be recovered. (57) Since the action lies where 
the defendant has money of the plaintiff which in 
equity and good conscience he ought to refund, any evi- 
dence on the behalf of the defendant can be used to 
show that the defendant received the money in good 
faith, and that it was due him and not the plaintiff. 
(58) In suit against the lessee of corporate property, 
the action failed when it was not shown that the differ- 
ence sought was actually received by the lessee. (59) 

Perhaps the best example of recovery undér the 
money counts is the case where the plaintiff delivered 
to the defendant a check to be applied to the purchase 
price of a lot when certain conditions had been com- 
plied with. The conditions were not complied with, 
and the defendant having converted the check into 
money, the plaintiff sued on the money counts and 
recovered. (60) Moreover, so long as that which is 
paid is treated as money, it can be recovered under 
the money counts. (61) 

Account Stated: Money found to be due from the 
defendant to the plaintiff on account stated between 
them. The action of account stated, when possible, 
is useful as an addition to the other counts in order to 
simplify the proof required at trial. (62) The leading 
case on this count is the Daytona Bridge Co. v. Bond 
Lumber Co; “An account stated must be based on pre- 
vious dealings and transactions between the parties, 
and while it is not necessary under this count to show 
the nature of the debt or to prove its specific items, 
it must appear that at the time of the accounting, 
there had been previous dealings between the parties 
of and concerning which an account was stated.” (63) 
But the plaintiff need not introduce the books of orig- 


(56) Citizens of Ft. Myers v. First Nat’l Bank of 
Waynesboro, 132 So. 478. 

(57) Bishop v. Taylor, 41 Fla. 77; Crystal Beach Dev. 
Co. vs. Alvard, 133 So. 858. 

(58) Bishop v. Taylor, 41 Fla. 77. 

(59) American Cyanide Co. vs. Wilson & Toomer Fer- 
tilizer Co. 51 Fed (2) 665. 

(60) Love v. Brown Development Co. of Mich. 131 
So. 144. 

(61) Gordon v. Camp, 2 Fla. 422. 

(62) Carson’s Fla. Com. Law Pleading, p. 109. 
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inal entry, where he had presented the directors of 
the defendant Company with the accounts, for the gist 
of the action is the agreement to or acquiescence in 
the correctness of the stated account. (64) It is in- 
cumbent upon the defendant to make some objection 
to the items constituting the account as they are prima 
facie correct, but where an administrator is presented 
with an account by a creditor of the deceased, that 
alone is not sufficient to put the burden upon the 
administrator of establishing the mistake or error. 
(65) The defendant is, of course, given a reasonable 
time in which to object to the account, but the length 
of time is determined by the relation of the parties 
and the nature of the business. A reasonable time 
having elapsed, the items are taken as admittedly cor- 
rect. (66) 

In one case there was a written contract under 
seal, for the sale of side boards for a period of three 
years. The contract stated the time of delivery, etc., 
and provided that payment was to be made on the 
first and not later than the tenth of each month. The 
court held the action of account stated would lie and 
that it was not necesary for the plaintiff to resort to an 
action of Covenant; that the gist of the action was the 
agreement between the parties to pay the amount 
found due upon the accounting, and that the account 
may consist of items due upon a written instrument 
as well as upon an oral agreement, and that the evi- 
dence in support of the action may be wholly in writ- 
ing or wholly parol, or part in writing or part parol. 
(67) 

To recover under the count of account stated it 
is necessary for the plaintiff to introduce evidence to 
the effect that an account was rendered, and in the 
case of an account accepted by an agent of the de- 
fendant, that such agent was authorized. (68) It was 
held in one case where the defendant was alleged to 
have accepted the goods, in that the goods were de- 
livered to a common carrier, that such common carrier 
in the absence of such express authority had no im- 
plied authority to do the act required to constitute 
acceptance on the part of the buyer. (69) 


An interesting question arises whether or not the . 


Common Counts will lie where the agreement is one of 


(63) Daytona Bridge Co. v. Bond Lumber Co. 47 Fla. 
136. 

(64) Jacksonville, M & P R’way & Navigation Co. v. 

Warriner, 35 Fla. 197. 

Withers, Administrator of Baker vs. Sandlin, 44 

Fla. 253. 

Everett vs. Webb Furniture Co., 124 So. 278. 

Whittington v. Stanton, 63 Fla. 311. 

(68) Florida R’way c v. H. L. Fox, 67 Fla. 367. 

(69) United Hardware & Furniture Co. v. K. A. Blue, 

59 Fla. 419. 


(65) 


(66) 
(67) 
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barter. Keigwin in part says: “Common Counts will not 
lie where the sum sued for is in its nature indeterm- 
inate, the debt claimed must be payable in money, 
not in goods, or by some particular form of currency, 
or by giving a bill, note or other security.” (70) Ship- 
man has this to say on the subject, “If by the terms 
of the special contract which the plaintiff has per- 
formed, he is to be paid not in money but in specific 
articles, the declaration must be special.” (71) Wood- 
ward, on the other hand, would by implication, allow 
recovery, for he says: “If the defendant’s promise is 
not to pay a certain sum of money, but to transfer 
property or render services, may the value of such 
services or property be shown?” This question he 
answers in the affirmative, namely: “If the contract 
for the exchange of the plaintiff’s land for the defend- 
ants, testimony as to the value of the defendant’s land 
has been held admissible.” (72) The only Florida 
case which in any degree approaches the question is 
that of Sullivan v. Boley, where the contract was for 
the exchange of buggies, with an option on the part 
of the defendant to exchange or pay the difference. 
Recovery was allowed for the monetary difference. 
(73) The question, therefore, remains an open one 
in this State, as no attempt so far has been made to 
recover under the Common Counts. 

It is of primary importance to the plaintiff, in his 
actions upon the Common Counts to know the amount 
which he is entitled to recover. ‘The action to recover 
money which ought not in justice to be retained by the 
defendant... the gist of which action is that which the 
defendant, upon the circumstances of the case is ob- 
liged by the ties of natural justice to return.’ (74) 
There is no doubt that the contract itself can be in- 
troduced to show some indebtedness, but not in all 
cases does the contract show the entire amount of in- 
debtedness. “If the value of the property taken in 
payment upon a contract is fixed at a certain amount 
and accepted as payment to that extent, the actual val- 
ue is the measure of recovery and prima facie, the ac- 
tual and stipulated values are identical.” (75) “Where 
the contract is unenforceable because of the Statute of 
Frauds in the case of services rendered or property 
transferred, the amount of recovery is not governed 
by the contract price ... The value of the benefit to 
the defendant and not the cost of the plaintiff’s per- 


(70 Keigwin ‘Cases on Common Law Pleading.’ p. 193. 
Mitchell v. Gile, 12 N.H. 390. Hollister v. Lyons, 
111 Ill., App. 652. 

Shipman’s Common Law Pleading, 2 ed., p. 23. 
Woodward’s Law of Quasi Contracts, p. 195, para. 
105. 

Sullivan v. Boley, 24 Fla. 501. 
Cullen v. S. A. L. R’way. 63 Fla. 122. 
Cycl. Law & Procd. Vol. 27 Page 884. 


(71) 
(72) 


(73) 
(74) 
(75) 
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formance, or the extent of the plaintiff’s loss or dam- 
ages as a result of the defendant’s default, is the plain- 
tiff’s measure of recovery.” (76) In the case of mis- 
reliance on a broken contract, according to Woodward, 
the measure of recovery is the reasonable value of the 
plaintiff’s part performance not exceeding such pro- 
portion of the contract price for full performance as 
the value of the part performance bears to the value of 
the full performance, less the damages resulting to 
the defendant from plaintiff’s breach. (77) “When the 
value of the plaintiff’s performance exceeds the con- 
tract price, he may realize, it is true, returns larger 
than he contemplated when entering into the contract. 
If it is the defendant who refuses to perform, no in- 
justice results, and if the plaintiff were limited to the 
contract price, the defendant might actually profit by 
the contract he refuses to perform. Where the plain- 
tiff’s is in default, the contract price should ordinarily 
be the limit of his recovery (if recovery be allowed at 
all) otherwise he might proft by his default. (78) But 
even where the plaintiff is in default, if before breach 
he attempted to have the oral contract reduced to writ- 
ing and the defendant refused, recovery should be al- 
lowed the plaintiff even in excess of the contract price, 
for though he is technically the defaulter, the blame 
attaches to the defendant. (79) The theory of intent 
and its relation to damages in Florida is to be found in 
27 Fla., 1, although the question arose out of a tort 
action. (78) 2. 


The majority of American decisions recognize the 
right to recover interest, but most of them attach some 
qualification to it. The better view is that whether 
interest shall be recovered must depend upon the jus- 
tice and equity of the case. (80) “In the case of money 
paid in misreliance on a right or duty, interest should 
be recoverable from the day when the cause of action 
for restitution arose; against one who has received an& 
retained money in good faith, from the date of notice 
and demand; from one who has retained money with 
knowledge of the payor’s mistake ... from the date of 


his acceptance of the money. (81) 


Extensive as is the scope of the Common Counts, 
still new vistas would be open to the pleader if the Com- 
mon Counts could be made to lie for the recovery of 
the value of an incorporeal hereditament. It is sub- 
mitted that in order to do this change in the alle- 
gations to fit the circumstances would be necessary in 
order to avoid a variance. Whether or not this could 
be done is questionable. Shipman, in speaking of in- 
debitatus assumpsit states that the plaintiff must al- 
lege that the defendant was indebted to him for a cer- 
tain described cause or consideration, stating the con- 
sideration having been furnished at the special instance 
of the said defendant . . . that in the quantum valebant 
count the plaintiff must allege that in consideration of 
his having sold and delivered real or personal property 
to the defendant, the defendant’s promise, and the 
value of such service. (82) There is one New York case 
in which recovery was allowed for an incorporeal her- 
editament, though the case is not directly in point, nor 
can much be gleaned from it as the declaration was 
not set out. (83) As there are to date no Florida cases 
on the point, it must remain, for a time at least, a mere 
conjecture. 


(76) Woodward’s Law of Quasi Contract, p. 104, page 
164. 

(77) Id. Page 178. 

(78) Woodward. Law of Quasi Contracts, p. 163. 

(79) Id. p. 163. (79)2 Jack. Tampa & Key West R. R. 
vs. Peninsular Land, Transportation & Manfg. 
Co., 27 Fia., 1. 

(80) Cycl. Law & Procd., Vol. 27, p. 884. 

(81) Woodward Law of Quasi Contracts, pp. 52-3.. 

(82) Shipman’s Common Law Pleading, 2 ed., page 
222-3. 

(83) Day v. N. Y. Cent. Railroad, 22 Hun (N. Y. Sup. 
Ct.) 412. 
(Printed by permission of Legal Research Depart- 

ment of University of Florida.) 
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SCOPE OF THE TERM 


“Marketable title’ has been defined by an able 
English judge as “one which, so far as its antecedents 
are concerned, may, at all times and under all circum- 
stances, be forced on an unwilling purchaser.”(1) It 
has again been defined, when applied to real estate, as 
title free from reasonable doubt.(2) In a recent de- 
cision of the Florida Supreme Court, it was said that 
“a Marketable title means not merely a title valid in 
fact, but one such as to make it reasonably certain 
that it will not be called in question in the future so 
as to subject the purchaser to the hazard of litigation 
as to questions of fact or law to sustain its validity; 
it is a title which can be sold to a reasonable purchaser 
or mortgaged to a person of reasonable prudence with- 
out subjecting it to such a doubt or cloud as will affect 
its market value.’(3) In the American practice, as 
distinguished from the English, the term is used 
rather loosely; it may, moreover, be used correctly in 
the United States as being synonymous with the term 
“merchantable title’ (4), and lack of marketable title 
is commonly used by the courts and the profession 
even to denote a “defective title.’(5) A typical ex- 
ample, therefore, involving marketable title would be 
a bill brought by a vendor to force the vendee specific- 
ally to perform a contract to purchase, wherein the 
vendee sets up lack of marketable title in the ven- 
dor.(6) But it is interesting to note that the ques- 
tion in Florida has more frequently arisen in cases 
where a vendee was seeking rescission of his contract 
to purchase, and to have a lien decreed on the prem- 
ises for the amount of the purchase price he may have 
paid. (7) 

The term “marketable title’, as originally used, 
was, in fact confined to cases arising on the chancery 
side of the court, and, as so used, had a technical mean- 
ing which even today exists in England, owing to the 
practices of and owners and the enormously compli- 


ancing.(8) But in the United States, the question as 
to whether a title is marketable or unmarketable may 
be raised in an action at law(9) as well as in a suit in 
equity for specific performance, or rescission of a con- 
tract. 

Even as regards the doctrine of specific perform- 
ance, the American and English cases are not in thor- 
ough accord. In the earlier English cases, in a suit 
for the specific performance of a contract to purchase, 
it was thought better that, if objection were raised to 
the vendor’s title, the court should pass upon the title 
and relief should be granted accordingly.(10) The de- 
parture from the earlier doctrine, first instanced in 


cated condition of titles and methods of convey-: 
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the case of Shaplend v. Smith,(11) to the doctrine 
that specific performance should be denied when the 
vendor’s title is merely doubtful, seems to have been 
regarded with disfavor by Lord Eldon and other able 
English Jurists.(12) But this doctrine was well es- 
tablished in England by the beginning of the nine- 
teenth century and has become the acknowledged rule 
both in England and the United States.(13) The doc- 
trine appears to be accepted in American courts with- 
out any serious question, (14) but in England there is 
a strong tendency to revert to the earlier practice. (15) 

A distinction is to be made between the objection 
that the vendor has no title, and the objection that 
the vendor’s title is open to reasonable doubt. In the 
former case, the title may be pleaded in bar by either 
vendor or vendee; in the latter, it is open as a defense 
only to the vendee. (16) 


(1) Pyrke v. Waddingham, 10 Hare 8, per Turner, 
V. C. 

(2) Words and Phrases, ‘Marketable title’; Austin v. 

Barnum, 53 N. W. 1132; Hedderly v. Johnson, 44 

N. W. 527; Savage v. Shields, 293 F’.. 863. 

Adams v. Whittle, 185 So. 152; Smith v. Blinn et 

al. 220 Ala. 584, 127 So. 155. 

Hess v. Bowen, 237 F. 510. 

Maupin, “Marketable Title,” Preface, P.: iv. 

McKinnon v. Johnson, 45 So. 451, 54 Fla. 538. 

Gollnick et ux v. James, 115 So. 529, 94 Fla. 1231; 

Reese v. Levin, 123 So. 809, 98 Fla. 397; Walker v. 

Close, 125 So. 521, 98 Fla. 1103; McCaskill Co. et 

al. v. Dekle, 102 So. 252, 88 Fla. 285; Hunter v. 

Bradford, 3 Fla. 269; Compare Adams et al. v. 

Whittle, 135 So. 152. 

Pom. Spec. Perf. Par. 201, note 4. 

Bronson v. Harper, 139 So. 203; Morganthaler et 

al v. Holl, 184 So. 223; Frazier v. Boggs, 37 Fla. 

307, 20 So. 245; Holland v. Holmes, 14 Fla. 390. 

(19) Vancouver v. Bliss, 11 Ves. 464-5. 

(11) 1 Bro. C. C. 75. 

(12) Vancouver v. Bliss, 11 Ves. 465; Stapylton v. 

Scott, 16 Ves. 274; Biscoe v. Perkins, 1 Ves. and 

B. 492, 3. The principle case, however, was not 

exactly the first of the kind; see Marlow V. 

Smith, 2 P. W. 201. . 

Pom. Sp. Perf. (Par) 200. 

Pratt v. Ely, 67 Pa. St. 396 (Held that a doubt- 

ful title cannot be made marketable, and thus 

forced upon the vendee, by a decision in its favor 

in an action between himself and the vendor). 

Vreeland v. Blauvelt, 23 N. J. 483. 

Bell v. Holtby, L. R. 15 Eq. 178; Also see Pom. 

Sp. Perf. Par 200 et seq. 


(3) 


(4) 
(5) 
(6) 
(7) 


(8) 
(9) 


(13) 
(14) 


(15) 
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“MARKETABLE TITLE” AND “MARKETABLE 
TITLE OF RECORD” 


The Florida Supreme Court has many times noted 
the distinction between a “marketable title” and a 
“marketable title of record”, or “as shown by the ab- 
stract”.(17) When one has contracted for a “record 
title’, he should not be compelled against his will to 
accept a title, however good it may be, which depends 
for its validity upon matters dehors the record. Thus, 
it has been held that a contract for the sale and pur- 
chase of land requiring “an abstract showing a mer- 
chantable fee-simple title”’,(18) or “an abstract show- 
ing good and merchantable title to the property”, (19) 
is not complied with by the tender of a title resting 
partly upon record evidence, but also depending in ma- 
terial respects upon matters in pais, such as adverse 
possession, though established by affidavits. In such 
a case, the question is not whether the vendor’s title 
is, in effect, a good or merchantable title. A title ap- 
pearing from the records as clear is more desirable. 
Moreover, an abstract, being the epitome of the rec- 
ord evidence of the title, may show by the record en- 
tries that the title is not free from doubt upon ques- 
tions of law and fact.(20) But a vendee cannot re- 
fuse to complete a contract by reason of defects, 
though shown in the record, if such defects are there- 
tofore validated by statute.(21) This principle was 
enunciated in a case where a clause in the contract 
provided for an abstract showing a good and merchant- 
able title; we assert that a fortiori it would apply 
where the contract is to convey simply a “marketable 
title’. 


CONTRACT MUST BE EXECUTORY 


The purchaser may raise the objection of lack of 
marketability, it is to be noted, only while the contract 
is executory.(22) When the contract is executed, the 
purchaser’s remedy is at law upon the covenants in 
his deed of warranty. Following the principle well es- 
tablished in England, (23) the Florida Supreme Court 
early laid down the principle that “when the purchaser 
with full knowledge that the title is defective, enters 
upon the purchase, takes possession of the property, 
binds himself to pay the purchase money by a given 
day, and takes the usual covenants for title, a court of 
equity will afford no relief.” (24) 

In a recent case the principle was reiterated. (25) 
Further, if the contract is still executory, the. mere 
fact that the purchaser is in possession cannot defeat 
his right to demand a marketable title in a case where 
there is an agreement to convey and make title, as 
where a title bond has been given.(26) On the other 
hand, even in a case where the title is free from rea- 
sonable doubt as to matters of law or fact, or where 


the vendee could not successfully interpose the plea of 
lack of marketable title, it would appear on principle 
that the vendor must be active and diligent in the as- 
sertion of a claim for the specific performance of a 
contract for the sale of land, or he will be barred by 
laches. (27) 


INCUMBRANCES AFFECTING MARKETABILITY 


The existence of incumbrances upon land per se 
is not sufficient to cause a title to be unmarketable, 


(16) For a discussion of this distinction see Pom. Eq. 
Jur. 1405 note 7; Pom. Spec. Perf. of Contr. 198. 

(17) De Huy v. Osborne et ux. 118 So. 161, 96 Fla. 
435; Adams et al. v. Whittle, 135 So. 152; Bar- 
clay v. Bank of Osceola County et al., 89 So. 357, 
82 Fla. 72; McCaskill Co. v. Dekle, 102 So. 252, 
88 Fla. 285; Toomer v. Chancey et al, 109 So. 
641, 92 Fla. 458; Gollnick v. James, 115 So. 529, 
94 Fla. 1231. 

(18) Barclay v. Bank of Osceola County et al., 89 So. 
357, 82 Fla. 72. 

(19) De Huy v. Osborne et ux., 118 So. 161, 96 Fla. 
435. 

(20) Adams et al. v. Whittle, 135 So. 152. 

(21) James v. Gollnick et ux., 130 So. 450, 100 Fla. 829. 

(22) Walker v. Close, 125 So. 521, 98 Fla. 1103. 

(23) John Ch., 519; 1 John Ch., 213; 1 A. K. Marsh, 
288 ; 7 Smedes and Marsh, 256; 2 Kent Com. 471. 

(24) Hunter v. Bradford, 3 Fla. 269. A court of 
equity will of course afford relief in cases of 
fraud, concealment or eviction, but such relief 
has no relation to marketable title. 

(25) Walker v. Close, 125 So. 521, 98 Fla. 1103. In 
the case of Musselwhite v. Oleson, 60 Fla. 342, 53 
So. 944, 949 (A case which dealt with an incum- 
brance upon a tract of land in the country) it 
was said, “There is a clear distinction between 
executed and executory contracts, as to the 
rights of rescission of a contract. In such a case 
for a defect in title he may rescind and have the 
purchase money refunded.” To the same effect 
are Hunter v. Bradford, 3 Fla. 269, Wheeler v. 
Sullivan, 90 Fla. 711, 196 So. 876; Gollnick v. 
James, 94 Fla. 1231, 115 So. 529. 

(26) Hunter v. Bradford, 3 Fla. 269. 

(27) Though it appears that this particular question 
has not been before the Supreme Court, the prin- 
ciple, has been clearly enunciated in suits for 
specific performance brought by the vendee: No- 
bles v. L’Engle, 61 Fla. 696, 55 So. 839; Knox v. 
Spratt, 23 Fla. 64, 6 So. 924; Hathcock v. Societe 
Anonyme la Floridienne, 54 Fla. 631, 45 So. 481; 
De Huy v. Osborne et ux., 118 So. 161, 96 Fla. 
453; Pom. Spec. Perf. Par. 419. 
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but only those incumbrances which the vendor cannot 
or will not remove and which the purchaser cannot 
himself remove by application of the purchase 
money.(28) Moreover, in a case where it is only neces- 
sary for the vendor to pay a certain sum of money to 
the executor of an estate who holds the legal title, and 
who is bound by the terms of his testator’s will to 
convey the same upon such payment by the vendor, 
or to do like acts clearly within his power and thus ac- 
quire title, a court of equity will require him to per- 
form such acts, and, at the instance of the vendee, will 
decree specific performance of a contract to convey a 
marketable title.(29) But where it is not within the 
power of the vendor to make marketable title as agreed 
upon in the contract, a court of equity, at the instance 
of the vendee, will not decree specific performance of 
such a contract. (30) 

It was said in a recent Florida case that “In the 
absence of a provision to the contrary in the contract 
of sale, a purchaser under an executory contract can- 
not be compelled to complete his purchase or accept 
the title if there is an incumbrance on the property 
which the vendor cannot or will not remove and which 
the purchaser cannot himself remove by an applica- 
tion of the purchase money.” (31) The particular in- 
cumbrance complained of in the case last cited were 
reservations by a grantor in the chain of title of drain- 
age canals, ditches, and a right of way for a public 
road. The vendee, being acquainted with the prop- 
erty, by entering into the contract to purchase, was 
held to have waived the existence of the easements as 
an objection to the title, the property involved being 
rural and not urban. In the case of Van Ness v. Royal 
Phosphate Co.,(32) it was held that an existing rail- 
road right of way over 145 acres of land did not give 
the grantee a right of action for damages for breach 
of warranty. This case is not strictly in point, how- 
ever, because the contract was executed; but there is 
here an apparent distinction made between incum- 
brances on rural and urban property. The same dis- 
tinction has been made in two Federal cases arising in 
Florida. In the case of Meachem v. Burgiss et ux. (33) 


a contract gave complainant an option to purchase a_ 


strip of land fronting on the ocean and valuable only 
for residential purposes. It was held that a highway 
established over the land constituted an incumbrance 
which prevented defendants from giving ‘‘a good and 
merchantable title’ as required by the contract. In a 
recent case it was held, “The general rule is that an 
easement upon any appreciable part of a valuable city 
lot is an incumbrance.(34)—an existing easement 
across a rural tract of land which does not appreciably 
diminish its value does not constitute an incumbrance, 
but—a distinction exists between rural and urban 
property for the reason that an easement across a tract 
of land in the country does always entail a loss but 
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may be a benefit, whereas any easement across a city 
lot that appreciably decreases its size necessarily di- 
minishes its value.”(35) It would appear, therefore, 
that this rule, as stated above, is generally recognized 
and applied, irrespective of the notice or actual knowl- 
edge of the purchaser as to the existence of such in- 
cumbrances. 

By the weight of authority, a claim for dower in 
the granted premises, if well founded and reasonable, is 
an incumbrance, (36) whether the right be inchoate 
and contingent, or consummated by the death of the 
husband; (37) But in a leading Florida case, where 


(28) Taylor v. Day, 136 So. 701; Wheeler v. Sullivan 
et al., 106 So. 876, 90 Fla. 711; James v. Gollnick 
et ux., 180 So. 451, 100 Fla. 829; Lewis and wife 
v. Yale, 4 Fla. 434. 

Beekman v. Sonntag Inv. Co., 64 So. 948, 67 Fla. 
293. 

Richards et al. v. Mindlin et al., 114 So. 508, 94 
Fla. 699; Knox et al. v. Spratt and Barnett, 19 
Fla. 817. 

James v. Gollnick et ux, 130 So. 450, 100 Fla. 
829; Compare the statement of the court in Lew- 
is and wife v. Yale, 4 Fla. 434.” . . . When the 
title is clear etc.” See also Taylor v. Day, 136 
So. 701; Wheeler v. Sullivan et al., 106 So. 876, 
90 Fla. 711. 

Van Ness v. Royal Phosphate Co., 69 Fla. 284, 
53 So. 381, 30 L. R. A. (N. S.) 833, Ann. Cas. 
1912 C, 647. 

Meacham v. Burgiss, (District Court, S. D. Fla., 
July 18, 1924) 1 F (2d) 47. 

Citing: Gaybell v. Ruhh, 225 Pa. 417, 74 A. 239; 
Ritter v. Hill, 282 Pa. 115, 127 A. 455; Mc- 
Andrew v. Camden National Bank, 87 N. J. Law, 
231, 94 A. 627, Ann. Cas. 1917C, 146; Hershorn 
v. Rubenstein, 259 Mass. 288, 156 N. E. 251; 
Lavey v. Graessle, 245 Mich, 681, 224 N. W. 436, 
64 A. L. R. 1477; Sandum v. Johnson, 122 Minn. 
368, 142 N. W. 878, 48 L. R. A. (N.S.) 619, Ann. 
Cas. 1914D, 1007; Bank of Alaska v. Ashland, 
128 Wash, 572, 224 P. 7; 20 C. J. 1252; 27 R. C. 
L. 503. 

Atlantic Mortgage & Finance Co. v. Hamilton et 
ux., (Circuit Court of Appeals, Fifth Circuit. May 
16, 1930) 40 F. (2d) 583. 

Fishel v. Browning, 145 N. C. 71, 56 S. E. 759. 
Shearer v. Ranger, 22 Pick (Mass.) 447; Jenks v. 
Ward, 4 Met. (Mass.) 412; Harrington v. Murphy, 
109 Mass. 299. Blanchard v. Blanchard, 49 Me. 
174; Donnell v. Thompson, 1 Fairf. (Me) 176, 25 
Am. Dec. 216; Runnels v. Webber, 59 Me, 4903 
Smith v. Connell, 32 Me. 126; Porter v. Noyes, 2 
Greenl. (Me.) 27, 11 Am. Dec. 30; Russ v. Perry, 
49 N. H. 549; Fitts v. Hoit, 17 N. H. 530. 


(29) 


(30) 


(31) 


(32) 


(33) 


(34) 


(35) 


(36) 
(37) 
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complainant claimed as a ground for the cancellation 
and rescission of the contract for the purchase of cer- 
tain real property in Tampa, that the vendor’s title 
was not marketable by reason of an inchoate right of 
dower against it, and .it appeared that the wives in 
question where the wives of the cestuis que trust, it 
was held that the common law prevails in Florida, ex- 
cept where changed by statute, and to be “seized or 
possessed” of a legal estate is essential to the right 
of dower; and that a widow, therefore, is not entitled 
to dower rights in lands to which her husband is only 
a cestui que trust. (38) For, under the common law, 
dower is excluded from the estates of the cestui que 
trust. (39) 

Complainant entered into a contract to purchase 
from defendant a certain lot for a specified amount. 
Defendant agreed “to deliver an abstract and convey 
the land by warranty deed free, clear and discharged 
of all incumbrances;” part of the purchase price being 
paid in cash, the balance to be paid quarterly. Complain- 
ant alleged that there was an unsatisfied mortgage 
lien on the subdivision, and that the defendant refused 
to release the lot in question though repeatedly asked 
so to do. It was held that the complainant should not be 
compelled to take a title so defective. (40) On prin- 
ciple, it is submitted that such a defect would have 
been equally fatal even in the absence of an express 
provision that vendor “deliver an abstract.” (41) 

It is significant to note that where a contract for 
the sale of land clearly contemplates a marketable title 
at any time during the life of an option given, the 
warranty is not broken by a failure of the vendor to 
pay off a lien imposed by law upon the property for 
street improvements after the price was agreed on, 
though the title was not passed till afterwards. (42) 

In a Miami Case, one Rice and Norma L. Sullivan, 
owners and developers of a certain subdivision, en- 


tered into an agreement under seal by which the said > 


parties agreed that in selling and conveying their res- 
pective property certain limitations as to its use would 
obtain, to wit, “ 2. No residence shall be erected 
on any lct unless the same shall in good faith cost 
at least six thousand dollars, 3. No hedge, fence 
or wall more than 5 feet in height nor any other 
structure of any sort shall be erected nearer than 25 
feet from Rice Boulevard,——etc.”” Norma L. Sullivan 
subsequently agreed to sell a certain lot to a third 
party who paid $1,000.00 on account of the purchase 
price. Complainant Wheeler, assignee of the contract, 
declined to accept the deed tendered him by Norma L. 
Sullivan, vendor, because of the aforesaid agreement 
between Norma L. Sullivan and Rice, and brought his 
bill of complaint which prayed that the vendor be 
decreed to return the $1,000.00 or that it be decreed 
to be a lien on the property. Without deciding whether 
the agreement between Rice and Norma L. Sullivan 
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was a condition or a covenant running with the land, 
the decree sustaining defendants demurrer was re- 
versed. The court, speaking through Strum, J., said, 
“The settled rule is that, unless excepted by such con- 
tract of sale or the restrictive covenants imposed by 
the vendor or a predecessor in title, restricting the 
use which may be made of the premises, are such in- 
cumbrances as entitle the purchaser to refuse to per- 
form, unless such covenants require no more than the 
law would compel the vendee to do, or refrain from 
doing, as the case may be, independently of contract.” 
(43) 

But it is submitted that a restriction imposed by 
the law which absorbs or supersedes restrictions in a 
deed tendered must be grounded in the general law 
of the land. (44) It has been held, for example, that 
a mere municipal ordinance, being subject to repeal, 
though imposing restrictions coextensive with or 
greater than the restrictions contained in the deed 
cannot so absorb or supersede these latter restrictions 
as to make the title marketable. (45) It has been fur- 
ther held, in a New York case, that the vendor’s title 
was not marketable so as to entitle him to specific per- 
formance, because the land was subject to a restric- 
tive covenant that no parcel of the premises should 
be used for any offensive business, and this irrespec- 
tive of the fact that the value of the property was en- 
hanced by such a covenant. (46) But on the other hand, 
a clause in a deed of land, reciting that the grant is 
on the express condition that no nuisance will be 
maintained on the premises, is not such an incum- 
brance as will permit the vendee to refuse to com- 
plete his purchase, for it binds him no further than he 
would be bound by law in the absence of any coven- 


(38) Walker v. Close, 125 So. 521, 98 Fila. 1103; Price 
v. Hicks, 14 Fla. 565; McMahon v. Russell, 17 Fla. 
698; 18 C. J. Par. 69 9 R. C. L. 577, Par. 19. 

(39) 1 Scribner on Dower, p. 400 (2Ed.) 

(40) Walker v. Close, 125 So. 521, 98 Fla. 1193. 

(41) Adams et al. v. Whittle, 135 So. 152; Taylor v. 
Day, 136 So. 701; Holland v. Holmes, 14 Fla. 390. 

(42) Charbonier v. Arbona 67 So. 41, 68 Fla. i94. 

(43) Wheeler v. Sullivan et al., 106 So. 876. Compare 
Neff v. Rubin, 161 Wis. 511, 154 N. W. 976; 
Wheelan v. Rossiter, 1 Cal. App. 701, 82 P. 1082; 
Altman v. McMillin, 115 App. Div. 234, 100 N. 
Y. S. 979. 

(44) Maupin on “Marketable title,” p. 777 (3 ed.) with 
cases cited. 

(45) Coves et al. v. Hallahan, 209 Pa. 224, 58 A. 158; 
Lincoln Trust Co. v. Williams -Bldg. Corp., 169 
N. Y. S. 1045. 

(46) Goodrich v. Pratt, 114 App. Div. 771, 100 N. Y. 
S. 187; See also Batley v. Foerderer, 29 A. 868, 
162 Pa. 460. 
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ant. (47) Reasonable restrictions, when imposed by 
public authority through a valid exercise of the powers 
of government, are not usually regarded as incum- 
brances. (48) 


QUITCLAIM DEED 


In the case of Holland v. Holmes, an action upon 
the case, it appeared that the chain of title of the 
vendor was not complete upon the public reccrds. The 
vendor claimed that he had lost one of the deeds and 
introduced. witnesses to establish its existence. He also 
claimed that his possession and that of those through 
whom he claimed was of such duration and of such na- 
ture as afforded good ground for him to believe that 
his title was good. It was held that such an offer 
was in effect a quitclaim deed, which conveyed only 
the vendor’s interest, and was consequently not a com- 
pliance with the contract to make good title. (49) But, 
on the other hand, where it appears from the contract 
or the circumstances accompanying it that the parties 
had in view merely such a conveyance as would pass all 
the title which the vendor had, whether defective 
or not, that is all the vendee can insist upon. (50) 


HAZARD OF LITIGATION 


It is well established rule that a title to land is 
unmarketable where it is open to a reasonable doubt, 
as to some question of law or fact, which may expose 
the purchaser to a bona fide claim of a third party; 
that is, where there is a hazard of future litigation. 
(51 And, as it has been said, the reason is as obvious 
as the rule is just. (52) 

To use the language often employed by English 
and American Courts, a purchaser “will not be com- 
pelled to buy a law suit.” (53) In the strict sense, it 
is submitted that the “hazard of litigation” is a term 
which is as comprehensive as the expression “market- 
able title”. For in a given case, whether the defect in 
question is a faulty conveyance in the chain of title or 
the existence of a tax lien on the premises, the ulti- 
mate consideration always is whether there is a reas- 
onable possibility of litigation as to the vendor’s title. 
(51) But the courts have chosen to consider the “haz- 
ard of litigation”, in cases where a particular suit is 
imminent, as a specific kind of defect affecting the 
marketability of title. In a well considered Florida 
case, it was held, for example, that the vendor, in 
an action on the case, could not recover damages from 
the vendee who refused to complete a contract to pur- 
chase, because it appeared in evidence that the vendor 
derived title through a will which in fact devised the 
premises in question half to the vendor and half to 
a third party. And though the deed was good in point 
of form, and purported to convey the entire premises, 


the possibility of litigation was adjudged too imminent 
to warrant recovery of damages by the plaintiff ven- 
dor. (54) 


MATTERS IN PAIS 


It is generally held that, if the contract of pur- 
chase does not expressly provide for a marketable title 
of record, as title depending upon matters in pais is 
good. (55) As it has been pointed out repeatedly by the 
Supreme Court of Florida, “In every valid contract for 
sale of lands, whatever may be the language in which 
it is couched, there is an implied undertaking to con- 
vey a good title, unless such obligation is expressly ex- 
cluded by the terms of the agreement.” (56) Parol 
evidence, moreover, may be introduced in an appropri- 
ate case. But it has been held that “If a ‘good and mer- 
chantable title’ contracted to be conveyed rests to any 
substantial degree upon parol or evidence other than 
that disclosed by the record, the burden falls upon the 
vendor and not upon the purchaser to supply it. (57) 
The reason for the rule is clear; it would be an un- 
necessary hardship to impose upon a purchaser the 
proof of a title, when by the very nature of things he is 
most likely a stranger to its history. Though evidence 
aliunde the record may thus be admitted to establish a 


(47) Mac Laury v. Hart, 121 N. Y. 708; 24 N. E. 1013. 
Wheeler v. Sullivan et al., 106 So. 876, 90 Fla. 711. 

(48) Wheeler v. Sullivan et al., 106 So. 876, 90 Fla. 
711; Lincoln Trust Co. v. Williams Building Corp., 
183 App. Div. 225, 169 N. Y. S. 1045; 229 N. Y. 
313, 128 N. E. 209; Compare Charbonier v. Ar- 
bona, 68 Fla. 194, 67 So. 41. 

(49) Holland v. Holmes, 14 Fla. 390. 

(50) Morgan v. Eaton et ux. 52 So. 305, 59 Fla. 562. 

(51) 57 A. L. R. 1301. 

(52) Pom. Spec. Perf. Par. 203. 
(53) Pom. Sp. Perf. Par. 203 (1) with cases cited. 
Smith v. Blinn et al., 127 So. 155, 221 Ala. 24. 

(54) Frazier v. Boggs, 37 Fla. 307, 20 So. 245. See also 
Barclay v. Bank of Osceola County et al., 89 So. 
357. Smith v. Blinn et al., 127 So. 155, 221 Ala. 24. 
Shouse v. Doane, 21 So. 807, 39 Fla. 95. 

(55) For distinction, see note (17), supra. 

(56) Walker v. Close, 125 So. 521, 98 Fla. 1103; Wheel- 
er v. Sullivan, 90 Fla. 711, 106 So. 876; Frazier 
v. Boggs, 37 Fla. 307, 20 So. 245; Shouse v. Doane, 
39 Fla. 95, 21 So. 807; Adams et al v. Whittle 135 
So. 152; Taylor v. Day, 136 So. 701; Holland v. 
Holmes, 14 Fla. 39. ““Where a vendor is unable to 
make a good title as agreed, he cannot in general 
compel the vendee to observe the agreement. 
Harper v. Bronson, 139 So. 203; Merganthaler et 
al. v. Holl, 134 So. 223, McKinnon v. Johnson, 45 
So, 451, 54 Fla. 538. 
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title, it is clear that the title so established must be 
free from reasonable doubt upon questions of law and 
fact. (57) It has been held, moreover, that where the 
contract was to deliver a “perfect title’, though not 
a perfect title of record, it was shown that the vendor 
had in substance “met the objections of the purchaser,” 
by obtaining a quitclaim deed” from the grantor in one 
of the defectively acknowledged deeds in his chain of 
title, and had procured an affidavit showing his actual, 
adverse possession of the property for the statutory 
period. This prima facie perfected his title.” (58) Fur- 
ther, it is submitted that, other circumstances permit- 
ting, title acquired by adverse possession may just as 
properly be the foundation of a suit of specific perform- 
ance against an unwilling purchaser as a good title of 
record. (59) And it has indeed been held that the pur- 
chaser of land where the contract calls for no more 
than “a good and sufficient warranty deed’’, is not en- 
titled to a rescission, nor can he avoid specific per- 
formance of his contract to purchase, on the ground 
that the vendor’s title rests wholly or partially upon 
parol proof of adverse possession, where exclusive ad- 


verse possession may, for the statutory period be 6 
clearly proved as to be free from doubt. (60) In the 
case last cited, defendant’s title rested upon actual, ex- 
clusive adverse possession under color of claim of title 
to the land for more than thirty years. Complainant 
was not entitled to a rescission of the contract, nor to 
a recovery of the’ several amounts paid, nor the 


amounts expended in the investigation of the status of 
the record title. 


(57) Adams v. Whittle, 135 So. 152. 
(58) Felt v. Morse, 80 Fla. 154, 85 So. 656, 657; Min- 
nehaha Groves Co. et al. v. Harper, 105 So. 100, 
89 Fla. 383; Contract Barclay v. Bank of Osceola 
County et al. 
(59) Horne v. Carter, 29 Fla. 45; Skinner Mfg. Co. v. 
Wright, 56 Fla. 561, 47 So. 931; 1 R. C. L. 689; 39 
Cyc. 1460. 
(60) McCaskill Co. et al v. Dekle, 102 So. 252, 88 Fla. 
285. 
(Printed by permission of Legal Research Depart- 
ment of University of Florida.) 
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IN THE UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF FLORIDA 
R. E. CRUMMER, et al., 


Complainants, 


vs. 

CITY OF FORT PIERCE, et al., 
Defendants. 

GEORGIA BOND AND MORTGAGE COMPANY, 
Intervenor. 

BEFORE BRYAN and SIBLEY, Circuit Judges, and 

RITTER, District Judge: 

BRYAN, Circuit Judge. This is a suit brought and 
joined in by owners of bonds of the City of Fort Pierce, 
Florida, to enjoin that City from accepting such of its 
bonds and interest coupons as have matured in pay- 
ment of taxes levied by it for the special purpose of re- 
tiring its bonded indebtedness as the same falls due. 

It comes before us on an application for interlo- 
cutory injunction, pursuant to 28 U. 8S. C. A., p. 380. 
In support of that application, it is contended that the 
City is without authority to accept anything except 
money in the payment of the taxes involved, and that 
a State statute, Chapter 15,810, enacted in 1931, after 
the bonds were issued, which purports to empower the 
City to accept settlement of its taxes in the manner 
complained of, is unconstitutional in that it attempts 
to impair the obligation of a contract and deprives Com- 
plainants of their property without due process of law, 
in violation of Sec. 10, of Article I, and the Fourteenth 
Amendment of the Constitution of the United States, 
as well as of similar provisions of the Constitution of 
Florida. 

According to averments of the bills of complaint, 
which, not having been denied, are accepted for pur- 
poses of this hearing as true, Complainants are resi- 
dents of States other than Florida, own no property 
subject to taxation by the City, but severally own 
bonds of the city aggregating $459,000. The bonds held 
by each of at least two of the complainants exceed in 
value the amount necessary to confer jurisdiction on 
this court. The city has outstanding $3,500,000 of 
bonds, including those held by complainants. It has been 
in default for two years, and now owes $400,009 princi- 
pal and interest past due. It has little or no money 
with which to pay the amount now in default, and its 
levy on account of its bonded indebtedness for the cur- 
rent year will not raise enough revenue to pay even 
current interest on its bonds; and so the prospect is 
that the amount in default, instead of being paid off or 
reduced, will become greater with the passage of time. 
To make a bad situation worse, the City has been ac- 
cepting, and, unless enjoined, will continue to accept, 
bonds and coupons in payment of taxes. All the bonds 
and coupons of the City, including those held by com- 
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plainants, were issued prior to the year 1931, and were 
payable in money only. Chapter 15,810, enacted in 1931, 
purports to make the City’s outstanding bonds and 
matured coupons, in lieu of money, receivable in pay- 
ment of taxes for debt service purposes. The com- 
bined effect of the statute, of compliance with it, and 
of the city’s default upon its bonded indebtedness, has 
been to depreciate the market value of the bonds and 
coupons to such an extent that they are being bought 
for about 20% of their face value, and are being turn- 
ed in to the city by land owners at face value in pay- 
ment of taxes. Complainants as well as all other bond- 
holders who are not also taxpayers, are prejudiced and 
discriminated against because they will be compelled 
either to sell their bonds and coupons at greatly de- 
preciated market value or to hold them without any 
reasonable expectation of having them paid off so 
long as other bonds or coupons are available for pay- 
ment of taxes. 

In our opinion, it is true, as alleged by the com- 
plainants, that the bonds when issued were required 
by law to be paid off only in money. The City char- 
ter simply authorized the city to issue bonds for pub- 
lic improvements, and the form of warrant authorized 
to be issued to the tax collector clearly implied that only 
money could be accepted in payment. In the absence 
of special permission to discharge its bonded debt oth- 
erwise, the city was bound to pay in lawful money. 
Frier v. State, 11 Fla. 200; Finnegan v. City of Fer- 
nandina, 15 Fla. 379. It is manifest that the city’s 
bonded indebtedness would not be paid in money if the 
taxes could be discharged in bonds and coupons. Un- 
doubtedly the statute of 1931, if valid, would change 
the city’s obligation under its contract; and we en- 
tertain no doubt that it would also impair that obli- 
gation. The bond holders, being entitled under their 
contract to be paid in money, cannot be postponed in 
their rights until all bonds except theirs have been 
retired by being used in payment of taxes. As long as 
taxes can be paid with depreciated bonds, it cannot 
reasonably be expected that the City will collect any 
substantial amount of money with which to retire ma- 
tured bonds and coupons. As a general rule, city bonds 
cannot be used as a set-off against City taxes. Finne- 
gan v. City of Fernandina, supra. Of course, the right 
of set-off exists where the law permits it and the con- 
tracting parties agree. 

To sustain the Act of 1931, the City relies prin- 
cipally on Amy v. Shelby County Taxing District, 114 
U. S., 387, but that case is not in point here, since the 
city of Memphis, which issued the bonds, had been abol- 
ished and there was no obligation upon the legislature 
of Tennessee to provide for their payment. The relief 
granted by the Legislature was a pure gratuity; there 
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was no obligation of a contract to be impaired. Other 
decisions relied on by the City are equally inapplicable 
to the facts of this case. 

An interlocutory injunction will issue as prayed 
for by the complainants, 


IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE NORTHERN DISTRICT 

OF FLORIDA. 
CITY GROCERY COMPANY, ET AL, 
Complainant, 
Vv. 
STATE ROAD DEPARTMENT, SCOTT 
GREGORY, ET AL, 
Defendants. 
Before BRYAN, Circuit Judge and SHEPPARD and 

AKERMAN, District Judges. 

BRYAN, Circuit Judge. The Legislature of Flor- 
ida at its regular session in 1931 enacted chapter 14,764, 
approved June 15, providing for the supervision and 
regulation by the State Railroad Commission of motor 
vehicles used in the business of transporting persons 
and property for compensation over the public high- 
ways of the State; and as a condition precedent to oper- 
ation required that certificates of public convenience 
and necessity or permits be issued by the Railroad 
Commission. Section 11 of that act permits trucks “in 
common carriage” to carry a maximum 12,000 pounds 
in weight, thus fixing the combined weight of a truck 
and its load at 24,090 pounds. The Legislature at a 
special session in 1931 enacted also chapter 15,625 
which was approved on June 26. The last mentioned 
act by 3 (4) provides: 

“No motor vehicle shall be operated on a pub- 
lic highway outside of any municipal corporation 
in this State carrying a load of more than sixteen 
thousand pounds, including the weight of such 
motor vehicle.” 

In its concluding paragraph all laws in conflict are 
repealed; “but nothing in this act shall be construed 
to repeal any part of” chapter 14,764. Both of thesé 
chapters became effective on July 1, 1931. 

Complainants, alleging themselves to be owners 
of private motor trucks, which they use in connection 
with their business for the distribution and delivery 
of groceries and merchandise which they sell to their 
customers, have filed a bill to enjoin the enforcement, 
as against any of their trucks, of the provision con- 
tained in 3 (4) of chapter 15,625 fixing a maximum 
weight limit of 16,000 pounds. Their contention is that 
this provision discriminates against them and denies 
to them the equal protection of the law, in violation 
of the Fourteenth Amendment, because chapter 14,764 
allows to a loaded common carrier truck, operating on 
the same highways, a maximum weight of 24,000 
pounds. The case is before us now upon an application 


for interlocutory injunction, pursuant to 28 USCA 380. 

In Tyson v. Stoutamire Fla. __... 140 Sou. 
454, a majority of fhe Supreme Court of Florida, rec- 
ognizing that chapter 14,764 established a greater max- 
imum weight limit for common carrier trucks than was 
permitted for private trucks by chapter 15,625 held 
that the difference in the maximum weight limits 
was based upon a reasonable and not an arbitrary 
classification. The contention that the owner of a truck 
which he used exclusively in his private business 
was unlawfully discriminated against, or was denied 
the equal protection of the laws, was therefore, reject- 
ed and the constitutional validity of both acts was 
upheld. It was held also that the provisions as to 
weight limit fixed by the later act which prescribed 
a greater weight limit. Furthermore the two acts were 
treated as though they were parts of a single piece 
of legislation prescribing different weight limits for 
different classes of trucks. We of course accept the 
construction placed upon these two statutes by the 
Supreme Court of Florida, and therefore assume that 
the provisions of Chapter 14,764, authorizing a max- 
imum weight limit of 24,000 pounds for a loaded 
truck engaged in the business of a common carrier 
has not been repealed, but is still in force and effect; 
and that the maximum road weight permitted for a 
private truck is 16,000 pounds. Lindsley v. Natural Car- 
bonic Acid Gas Co. 220 U. S. 61. It is settled law 
that in the absence of Congressional legislation the 
States have the right by legislation to prescribe reas- 
onable weight limits for motor trucks and other ve- 
hicles which use their public highways. Morris v. 
Duby, 274 U. S. 1385; Sproles v. Binford __, U. S. _.. 
(opinion filed May 23, 1932). In the last cited case it 
is said: 

“The State may also prevent the wear and 
hazards due to excessive size of vehicles and 
weight of load. Limitations of size and weight 
are manifestly subjects within the broad range of 
legislative discretion.” 

Prior to the meeting of the Legislature of 1931, 
and therefore prior to the passage of either of the 
acts above mentioned, the Legislature had provided 
in the exact language quoted from 3 (4) of Chapter 
15,625 that no motor vehicle should be operated on 
the public highway carrying a load of more than 16,009 
pounds including the weight of the motor vehicle. 
C. G. L. 1285. There is therefore a statute in force 
which without discrimination limits the weight of any 
loaded motor truck to 16,000 pounds. There never has 
been any statute which undertook to confer upon the 
owners of private motor trucks the privilege of plac- 
ing upon the highways a loaded vehicle weighing 24,000 
pounds. The only attempt has been by chapter 14,764 
to permit a certain class of loaded vehicles to exceed 
the weight limit that theretofore under the general 
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law applied equally to all classes of trucks. There is 
here no grant of a general privilege to all owners of 
motor trucks and an attempt by way of exception to 
take the privilege away from the owners of private 
trucks. In such a case it may be that the owner of 
a private truck could complain of the discrimination 
because of the effort to take away from him a priv- 
ilege that had once been granted to him and that 
was being continued to owners of common carrier 
trucks. But in our opinion the owner of a private mo- 
tor truck, who, along with all other owners of motcr 
trucks, has been allowed to use the highways to carry 
a load of a specified weight, cannot claim the right 
to carry a heavier load merely because the legislature 
has attempted to authorize owners of common carrier 
trucks to carry a heavier load. In short, one is not 
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entitled to claim the benefit of a privilege that has 
been granted to. someone else and denied to him. All 
that complainants can contend for is that they are 
entitled to carry a_ load of 16,000 pounds. Chapter 
15,625 does not in our opinion discriminate against 
them as they contend, but if it does, it merely re- 
enacts C. G. L. 1285 which applies equally to all mo- 
tor carriers. If there is any unconstitutional discrim- 
ination it is to be found in chapter 14764 which at- 
tempts to allow common carrier trucks to haul heavier 
loads than private trucks are allowed to haul. Wheth- 
er chapter 14,764 is constitutional or not is a question 
that is not presented by complainants, and is not 
otherwise properly before us for consideration. 

The application for interlocutory injunction is 
denied. 
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July 1, 19382. 
Hon. Nathan Mayo, 
Commissioner of Agriculture, 
Capitol. 
ATTENTION: Hon. Phil S. Taylor. 
Dear Sir: 

Replying to your favor of the 30th ultimo, permit 
me to say I do not find that 'the statutes authorizing 
the Commissioner of Agriculture to promulgate rules 
and regulations governing the sale of commercial feed 
stuffs, would authorize him to make and enforce a rule 
which would prohibit a manufacturer of feed stuffs 
from using the same brand or trademark used by an- 
other manufacturer. 

The laws pertaining to and governing the use of 
trade-brands, trade-marks, and trade-labels, are not 
enforceable by the Department of Agriculture, nor do 
the laws governing the subject authorize the Commis- 
sioner of Agriculture to control the use of trade-marks 
as between manufacturers, by the adoption and pro- 
mulgation of rules and regulations. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 6, 1932. 
Honorable Roswell King, 


1106 Barnett National Bank Bldg., 
Jacksonville, Florida. 
Dear Mr. King: 

I am in receipt of your letter of July 5 as attorney 
for the Board of County Commissioners of Duval 
County, making inquiry as to the authority of such 
Board to make a general blanket reduction of tax val- 
uations when sitting as a tax equalizing board. 

Answering your inquiry, I beg to say that in my 
opinion the Constitution and the statutes contemplate 
that the County Assessor of taxes shall assess all prop- 
erty and fix the valuations thereof, that the duties and 
powers of the Board of County Commissioners are only 
to equalize tax valuations and not to make general re- 
ductions or raises throughout the county. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 6, 1932. 
Honorable Eli C. Walker, 
P. O. Box 796, 
Vero Beach, Florida. 
Dear Mr. Walker: 
RE: DUTIES COUNTY COMMISSIONERS 
AS TO DELINQUENT OFFICERS. 
I am in receipt of your letter of the 3rd instant 


making inquiry respecting the duties of County Com- 
missioners with reference to delinquent county offices. 

Answering your inquiry, I beg to say that Sections 
2196 and 1349, Compiled General Laws of 1927, appear 
to define the duties of County Commissioners in such 
cases. 

Section 2196 reads as follows: 

“TO INSPECT OFFICES—The county com- 
missioners of the several counties shall, at least 
once every three months, inspect the offices and 
records of the county judge, sheriff and clerk of 
the circuit court and other officers of their re- 
spective counties, and see that the laws prescrib- 
ing and regulating the duties of said officers are 
being fully complied with; and it shall be their 
duty to report to the Governor of the State any 
failure on the part of such officers to perform 
their duties.” 
Section 1349, in part, reads as follows: 

DELINQUENT COLLECTORS TO BE RE- 
PORTED TO STATE ATTORNEY.—It shall be 
the duty of the Comptroller and the judge of the 
county court and of the president or chairman of 
the board of county commissioners and the mem- 
bers of the said board representing the same, after 
sufficient time has expired to receive the reports 
required of the tax collector by law, and they have 
not received them, or if the collector has failed to 
turn over money collected, to either the proper 
State or County officer or officers, as provided by 
law, to report the same to the State attorney of 
the Circuit in which the collector resides; and it 
shall be the duty of the State attorney to institute 
such proper proceedings, both civil and criminal, 
as are authorized by this law and the law to which 
it is an amendment;” 

Particularly answering your question as to wheth- 
er the County Commissioners are responsible for 
moneys taken in by Tax Collectors not coming in to 
the hands of the County Commissioners, I beg to say 
that they are not responsible directly for such moneys. 
Their duties in this connection, however, are recited in 
the above statutes. 

Yours very truly, 
CARY D. LANDIS, 


MCM:W Attorney General. 


July 7, 1932. 
Hon. Ernest Amos, 
Capitol. 
Dear Mr. Amos: 
Re: Gallonage Tax on Gasoline Used By 
Fishing Boats Beyond the Border of 
the State and United States. 
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The question of whether gasoline used by fisher- 
men in their boats beyond the waters of the State of 

Florida and the United States is subject to the gal- 
lonage tax depends on 


(a) Whether the gasoline was sold in the State of 
Florida, or 


(b) Whether bought beyond the borders of the 
State and shipped in to the State and stored to be used 
wholly beyond the borders of the State, or 


(c) Whether bought from without the State and 
shipped into the State and stored to be used partly in 
the State and partly out of the State. 

Gasoline sold in the State is subject to the gallon- 
age tax regardless of where the same is to be used. 


Gasoline bought out of the State and shipped into 
and stored in the State to be used wholly beyond the 
borders of the State is not subject to the gallonage tax. 


Gasoline bought without the State and shipped 
into and stored within the State to be used partly with- 
in the State and partly without the State is subject to 
the gallonage tax only on that part used within the 
State. This last statement seems to be sustained by 
that part of Section 2 of Chapter 18756, Laws of Flor- 
ida, Acts of 1929, requiring all persons, firms, and cor- 
porations subject to the provisions of said Act to make 
reports under oath to the Comptroller before the 15th 
day of each month of the number of gallons of gasoline 
or other products of petroleum kept by the persons, 
firm, or corporation holding the same in storage for a 
period of more than 24 hours after the same has lost 
its interstate character, “and the amount of such prod- 


ucts which are kept in storage in this State to be used 
or consumed”’. 


It appears therefrom to be the duty of such per- 
son, firm, or corporation not only to report the number 
of gallons kept in storage, but also the amount of such 
products which, are kept in storage to be used or con- 
sumed in the State. It is my construction of the stat- 
ute that the legislative intent is that where a person, 
firm, or corporation brings into the State gasoline, and 
stores the same to be used in a business which re- 
quires the use thereof both within and without the 
State, such person, firm or corporation must show in 
his report to the Comptroller the whole number of 
gallons so stored, and also the number of gallons there- 
of consumed within the State, for it is only that part 
stored to be used or consumed in the State that is sub- 
ject to the tax, and the duty is upon the storer to make 
it appear what part is subject to the tax, and what 
part is exempt therefrom, and this is the practical way 
of determining that fact. 

Yours very truly, 
CARY D. LANDIS, 


REC/ed Attorney General. 
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July 9, 1932. 
Hon. W. C. Shelton, 


c/o Mack, Ellis & Watson, 
Florida Theatre Building, 
St. Petersburg, Florida. 
Dear Sir: 

Replying to yours of the 6th instant, permit me 
tc say I am under the impression from statements con- 
tained in your letter that a bank in your city now in 
the hands of a liquidator is the trustee for certain 
bonds secured by a trust deed, which trust deed you 
wish to transfer from the bank to an individual or new 
trustee. It is my opinion that in a transaction of this 
kind the transfer or assignment of the deed from the 
original trustee to the successor trustee would under 
the provisions of Chapter 15787, Acts of 1931, be re- 
quired to carry documentary stamps on the amount of 
the consideration involved. 

It seems from the statement of facts contained in 
your letter that no consideration is shown on the face 
of the deed to be transferred, and if such is the case, 
then it is a matter of practical determination of what 
the assignment of the deed is worth or rather what the 
actual value of such deed is to the assignee. 

Permit me to say the omission of stamps from the 
instruments named in the Act does not invalidate said 
instruments, nor is the clerk of the Court authorized to 
refuse to record such instruments because the proper 
stamps are not affixed. The penalty attaches to the 
person for a willful failure to affix the necessary docu- 
mentary stamps thereto. 

Yours very truly, 
CARY D. LANDIS, 


RC/ed Attorney General. 


July 11, 1932. 
Doctor Henry Hanson, 


State Health Officer, 
Jacksonville, Florida. 
Dear Doctor: 


I am in receipt of your letter of July 8, with ref- 
erence to transportation of dead bodies by air. 

In reply, I beg to say that I agree with you that 
the same rules in such cases with reference to railroad 
or steamship transportation should apply to air trans- 
portation, but in order to make such rules effective as 
to air transportation, it may be necessary to amend 
your rule with reference to railroad and steamship 
transportation. Of course, you could adopt a separate 
rule for air transportation. Not having a copy of your 
rules, I am not in position to say whether any change 
is necessary, but you will doubtless be able to de- 
termine whether any change is needed. 

Respectfully yours, 
CARY D. LANDIS, 


MCM:W Attorney General. 
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July 11, 1932. 
Hon. F. M. Ironmonger, 


Supervisor of Registration, 
Jacksonville, Florida.. 
Dear Mr. Ironmonger: , 

Replying to your favor of the 6th instant, in 
which you ask to be advised the exact date for closing 
the registration books prior to the general election 
this year, permit me to say if your county is governed 
by the general law and not by some special act on the 
subject, then the registration books should be closed 
as provided by Section 263, Compiled General Laws of 
1927, which in part reads as follows: 

“The registration books of each county shall 
be closed on said second Saturday of the month 
preceding the day in each year in which there 
shall be a general election.” 

The Supreme Court has held that this refers to 
a month of thirty days and not to the calendar month. 
Therefore, this year the second Saturday of the month 
preceding the day of the general election, which is No- 
vember 8th, would be October 22nd, which is the day 
on which the registration books should be closed prior 
to the general election. 

Yours very truly, 
CARY D. LANDIS, 
RC/ed Attorney General. 


July 11, 1932. 
Hon. Fred R. Wilson, 


c/o Wilson & Boyle, 
Attorneys at Law, 
Sanford, Florida. 
Dear Mr. Wilson: 
Re: Election for Special Tax School Dis- 
trict Millage. 

This will reply to your favor of the 6th instant on 
the above subject, in which you state that under an 
opinion rendered by former Attorney General Buford 
it was held that the millage to be assessed after an 
election should be determined in the following man- 
ner, to-wit: 

“Take first the ballots case for the highest 
rate of millage. If this does not constitute a ma- 
jority of the ballots cast then add the ballots cast 
for the next highest rate of millage, and if these 
two make a majority then the lower millage voted 
for on these ballots would be authorized. If the 
ballots cast for these two rates of millage do not 
constitute a majority then add the ballots cast for 
the next lower rate of millage, and if these three 
taken together constitute a majority, then the 
rate of millage is authorized to be fixed on the 
third lower amount voted for, and so on. 

“The millage cannot be fixed at a higher rate 
than is authorized by a majority vote. But if for 


instance the majority vote one part for eight 

mills, one part for nine mills, and one part for ten 

mills, then the total majority has voted for eight 
mills or more and the Board would be authorized 
to adopt eight mills fixed by a majority vote.” 

It has been the policy of this office for the At- 
torney General, when he can consistently do so, to fol- 
low the opinions rendered by his predecessors in office. 
The opinion of Judge Buford as quoted above appears 
to be founded in reason, and does not appear to be con- 
trary to law. While I have been unable to find the 
opinion of Judge Buford in any of the published re- 
ports, it is so well founded in reason and law that I will 
concur in the same. 
Yours very truly, 

CARY D. LANDIS, 


RC/ed Attorney General. 
July 12, 1932. 

Honorable Sam D. May, 

County Judge, 

Chipley, Florida. 

Dear Judge: 


Replying to your letter of July 9, permit me fo 
say a person, if qualified, may hold a State office and 
at the same time be a municipal officer. A person can- 
not hold a State and county office at the same time. 
He may hold a State or County and city office at the 
same time. 

The Justice of the Peace is a State officer and to 
be eligible to hold such office, he, of course, has to bé 
an American Citizen; however, this would not apply 
to a municipal office, unless the Charter or ordinance 
adopted expressly stated that only citizens could hold 
office in the municipality. 

Very truly yours, 
CARY D. LANDIS, 
RC:W Attorney General. 


July 12, 1932. 
Honorable W. F. Himes, 


c/o Himes & Himes, 
Attorneys at Law, 
Tampa, Florida. 
Dear Mr. Himes: 

Replying to your favor of July 9, permit me to 
say I have held that the payment of an automobile tag 
tax does not make a person eligible to vote in a special 
tax school district election, and I have so held because 
this is not an ad valorem tax but is a license tax not 
based upon the value of the property taxed. I have 
so held for the further reason that it is my opinion 
that the Legislature intended that only those who pay 
an ad valorem tax on real and personal property in the 
district should be permitted to vote, and that the right 
to vote should be limited to these people, because those 
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voting in a special tax school district election have and 
. do exercise the power to levy a millage on the real and 
personal property in the district. It is my opinion that 
the Legislature intended that only those who are re- 
quired under the law to pay the tax so levied should 
be permitted to participate in an election where a mill- 
age of this nature is voted for. As you know, under 
the amendment to article IX of the Constitution, auto- 
mobiles are no longer subject to an ad valorem tax. 

I agree with you that it is a difficult matter for 
the Supervisor of Registration to prepare a correct list 
of the qualified electors who pay an ad valorem tax on 
real and personal property in a special tax school dis- 
trict; however, this is a practical problem which must 
be solved by those conducting the election. 

Respectfully yours, 
CARY D. LANDIS, 


RC:W Attorney General. 


July 12, 1932. 
Honorable J. F. Miller, 


County Commissioner, 
Sarasota, Florida. 
Dear Mr. Miller: 


Replying to your letter of July 8, permit me to say 
we know of no statute expressly conferring authority 
upon the county commissioners to return to candidates 
any unexpended money in the filing fee fund. 

Former Attorneys General, Thomas F. West and 
Fred H. Davis, have both expressed the view that it 
was not the intention of the Legislature that any ex- 
cess of this fund be returned to those paying it into 
the treasury; however, they expressed the view also 
that there is nothing in the law to forbid this being 
done, and that the county commissioners probably have 
the power to do it. I concur in their views on this 
question. 

You state that the State Attorney spend a certain 
amount in his investigation of the Sheriff’s office, said 
investigation having been conducted pursuant to an in- 
dictment by Grand Jury, and you ask to be advised 
whether or not the County Commissioners would be 


for such expense. I know of no statute governing this 
subject; therefore, it is my opinion that, as a matter 
of governmental policy, if the county commissioners 
are satisfied that the expenditures were incurred in 
good faith and were reasonable, the county commis- 
sioners would be justified in paying the bills from the 
fine and forfeiture fund, or reimburse the State At- 
torney therefrom. However, I think that it would be 
proper for the county commissioners to be guided in 
this matter by the advice of the county attorney. 
Respectfully yours, 
CARY D. LANDIS, 


RC:W Attorney General. 
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July 12, 1932. 
Mr. T. W. Fowler, 


Star Route, 
Branford, Florida. 
Dear Mr. Fowler: 

Replying to your favor of July 5, addressed to the 
Honorable Fred H. Davis, permit me to say I have 
heretofore held that electors are not authorized to 
write in the name of a candidate on the primary elec- 
tion ballot, except where an absentee ballot is being 
voted the elector may write in the name of a candidate 
who has properly qualified as such. However, this 
does not apply in the general election. The general 
election ballot has the blank space which is provided 
for by statute under each office to be voted for, and 
the electors are authorized to write in the name of any 
candidate they see fit. 

I am informed that the matter you write about 
is before the Supreme Court, where, I assume, the 
question will be definitely settled. 

Very truly yours, 
CARY D. LANDIS, 


RC:W Attorney General. 


July 14, 1932. 
Messrs. Bussey, Mann & Barton, 


Suite 604, Florida Theatre Building, 
St. Petersburg, Florida. 
Gentlemen: 
RE: DOCUMENTARY STAMP TAX. 

I have your letter of July 8 relative to Chapter 
15787, Acts of 1931, under which documentary stamps 
are required to be placed upon certain instruments. 

In reply to your first question, I beg to say that 
in my opinion a promissory note which was properly 
stamped upon its execution requires additional stamps 
when assigned. 

Answering your second question, I beg to say that 
in my opinion a note executed prior to the effective 
date of the above Act, while not requiring stamps for 
its execution, would, nevertheless, require stamps upon 
assignment. 

Very truly yours, 
CARY D. LANDIS, 


MCM:W Attorney General. 


July 14, 1932. 
Title & Trust Company of Florida, 


Corner Forsyth and Newnan Streets, 
Jacksonville, Florida. 
Gentlemen: 

ATTENTION: MR. H. B. WHETHERINGTON. 

RE: DOCUMENTARY STAMP TAX ACT. 
I have your letter of July 11, relative to Chapter 

15787, Acts of 1931, under which documentary stamps 
are required to be placed upon certain instruments. 
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You will note that under Section 1 of said Act, 
stamps are required to be placed “On promissory notes, 
non-negotiable notes, written obligations to pay money, 
assignment of salaries, wages, or other compensation, 
made, executed, delivered, sold, transferred, or as- 
signed in the State of Florida * * *. Mortgages which 
incorporate the certificate of indebtedness, not other- 
wise shown in separate instruments, are subject to the 
same tax at the same rate.” 

Under the above statute it appears that when a 
note and a mortgage reciting the same note are as- 
signed the documentary stamps may be placed on the 
note, or on its assignment, but not on both the note 
and the mortgage, but when the mortgage alone is as- 
signed the stamps should be placed on assignment of 
mortgage. 

The above act appears to cover all assignments of 
the above mentioned instruments, including securities 
assigned to and deposited with the State Treasurer, 
under the provisions of Section 6131, Compiled General 
Laws of 1927. 

Very truly yours, 
CARY D. LANDIS, 


MCM:W Attorney General. 


July 14, 1932. 
Mr. R. A. Rozier, 


Laurel Hill, Florida. 
Dear Sir: 

Replying to yours of the 11th instant, in which 
you make inquiry regarding special tax school district 
election for the issuance of bonds, permit me to say 
Section 14 of Chapter 14715, Acts of 1931, defines a 
freeholder as follows: 

“For the purpose of this Act any person shall 
be deemed to be a freeholder, who has an immedi- 
ate beneficial ownership interest, legal or equit- 
able, in the title to a fee simple estate in land.” 
The fact that a husband owns fee simple title to 

land and pays taxes therein does not entitle his wife 
to vote, nor does the fact that a wife owns the fee 
simple title to land and pays taxes thereon entitle a 
husband to vote in a special tax school district election. 

You ask several questions in your letter which 
have never been presented to and decided by the Su- 
preme Court. Therefore, I do not care to express an 
opinion thereon, but I think it sufficient to say that in 
determining and preparing the list of freeholders in a 
special tax school district election, where bonds are 
proposed to be issued, only those who hold the fee 
simple title to real estate and pay the taxes thereon 
should be listed as freeholders of the district. To go 
further than this in an effort to determine all of those 
who might have an immediate beneficial ownership in- 
terest, legal or equitable, in the title to a fee simple 
estate in land lying within the district, would require 


more time and effort than those conducting the elec- 
tion would feel disposed to give to the matter. 

CARY D. LANDIS, 
RC/ed Attorney General. 


July 18, 1932. 
Hon. Charlton Ogburn, 


Attorney at Law, 
111 Broadway, 
New York City. 
Dear Sir: 

Replying to yours of the 14th instant, in which 
you make inquiry regarding the Florida Documentary 
Stamp Tax Act, permit me to say the effective date of 
said Act was September 24, 1931. 

The Act is not retro-active as to transactions hav- 
ing taken place prior to the effective date of the Act. 
But deeds, mortgages, and all other instruments named 
in the Act, which may have been made prior to the ef- 
fective date of the Act, and transferred or assigned, 
would be affected by the provisions of the Act, the 
same as if the original deed, mortgage, or other instru- 
ments had been made after the effective date. 

In other words, if the instrument was signed, 
sealed, and delivered prior to the effective date, such 
transaction would not require the documentary stamps. 
But any transfer or assignment of the same instru- 
ment after the effective date, would require the docu- 
mentary stamps. 

I am enclosing under separate cover a booklet con- 
taining copy of the Act and the opinions rendered by 
this office construing the same, and call your atten- 
tion to pages 5 and 28 thereof, 

CARY D. LANDIS, 
Attorney General. 


July 19, 1932. 
Messrs. Mack, Ellis & Watson, 
Attorneys at Law, 
Florida Theatre Building, 
St. Petersburg, Florida. 
Gentlemen: 

I am in receipt of your letter of the 12th instant, 
relative to Chapter 15787, Acts of 1931, and with par- 
ticular reference to documentary stamps on deeds of a 
sheriff conveying lands to the successful bidder at an 
execution sale. I have also noted the citations con- 
tained in your letter. 

In reply I beg to say that the statute makes no 
exception with reference to the class of deeds men- 
tioned, and in my opinion they should have attached 
the documentary stamps required of deeds under the 
statute. 

CARY D. LANDIS, 
Yours very truly, 


MCM/ed Attorney General. 
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July 19, 1932. 
Hon. Ernest Metcalf, 
Attorney at Law, 
Suite 715 to 718, Harvey Building, 
West Palm Beach, Florida. 
Dear Sir: 

I am in receipt of your letter of the 12th instant, 
relating to documentary stamps required under Chap- 
ter 15787, Acts of 1931, on certificates of stock issued 
by corporations. : 

In reply I beg to say that Chapter 15787, ap- 
parently contemplates that the stamp tax on stock 
shall be on the original issue. It is my opinion that it 
does not cover a reissue of stock to the same stock- 
holder to whom the original stock was issued. Of 
course, the original stock and all stock transfers must 
be stamped in accordance with the Act. 

Yours very truly, 
CARY D. LANDIS, 


MCM /ed Attorney General. 


July 22, 1932. 
Honorable J. T. Diamond, Sec’y., 
Board of Control, 
Tallahassee, Florida. 
Dear Mr. Diamond: 

I am in receipt of your letter of July 14 relative 
to the position of Radio Station WRUF at the Uni- 
versity of Florida with reference to the American So- 
ciety cf Composers, Authors and Publishers. Your in- 
quiry is whether the station should pay for use of com- 
positions by said society. 

In reply, I beg to say that in my opinion the sta- 
tion, under the provisions of the Federal copyright 
acts, Sections 1 and 28 of Title 17, U. S. C. A., is not 
required to pay for use of such compositions in the 
regular programs for which the stations receives no 
pay, but that the station, when using such composi- 
tions in programs for pay, is required to pay for such 
use. 

Very truly yours, 
CARY D. LANDIS, 


MCM:W Attorney General. 


July 23, 1932. 
Mr. J. C. Stewart, 


715 State Bank Building, 
Orlando, Florida. 
Dear Sir: 


Replying to yours of July 21, permit me to say 


- under the provisions of Chapter 14657, Acts of 1931, 


the county commissioners cannot place the name of 
any person on the general election ballot as a candidate 
for State or county office, unless such person was 
nominated in a Democratic or Republican Primary elec- 
tion. If the Democratic or Republican parties fail to 


furnish a nominee for an office, both parties waive or 
forfeit their right to have a nominee’s name printed on 
the general election ballot. 

The only instance where the Democratic Execu- 
tive Committee or the Republican Committee can nom- 
inate a candidate for a State or County office is where 
the nominee, between the primary and general election, 
dies or is disqualified for some other reason. 

What has been said above does not apply to any 
political party except the two parties named. Other 
political parties are not required under the laws of the 
State of Florida to nominate their candidates in a pri- 
mary; therefore, such other parties could nominate 
their candidates by their respective executive commit- 
tees. 

If an individual wishes to run for an office and 
depended upon the electors to write his name on the 
general election ballot, there is nothing to prevent him 
doing so. It is not necessary for such person to do 
anything other than solicit voters to write his name 
in on the general election ballot. If a person is regis- 
tered as a democrat or republican and he chooses to 
run for an office in this manner, he should apply to the 
Supervisor of Registration for change of party affilia- 
tion; however, the law does not require him to do so. 

I hope that this letter is plain and clear enough 
for you to understand the election laws regarding 
candidates for office. If it is not, in view of the sev- 
eral letters I have heretofore written you on the same 
subject and if you do not agree with my interpretation 
of the laws, I do not know anything to suggest for you 
to do except to have the laws tested in the Courts. 

Very truly yours, 
CARY D. LANDIS, 
RC:W Attorney General. 


July 23, 1932. 
Honorable John B. Sutton, 


c/o Sutton, Tillman & Reeves, 
1201-1210 Wallace S. Building, 
Tampa, Florida. 
Dear Mr. Sutton: 
RE: SCHOOL TRUSTEE HOLDING OF- 
FICE OF COUNTY COMMISSION- 
ERS. 

I am in receipt of your letter of July 22 with ref- 
erence to a school trustee serving as a member of the 
Board of County Commissioners. 

Section 15 of Article 16 of the State Constitution 
prohibits any person from holding or performing the 
functions of more than one office under the govern- 
ment of this State at the same time, provided county 
school officers, and other designated officers, may be 
elected or appointed to fill any legislative, executive or 
judicial office. 

School district trustees provided for under Section 


i 
7 
Lie 
i 
: 
i 
i 
4 
q | 
i 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


10 Article 12 of the State Constitution, may in my 
opinion be considered ‘‘county school officers” as men- 
tioned in Section, 15 of Article 16, and under the pro- 
viso of that provision of the Constitution, would be 
eligible to serve on the Board of County Commis- 
sioners. 
Very truly yours, 
CARY D. LANDIS, 


MCM:W Attorney General. 


July 26, 1932. 
Honorable J. E. Yonge, 
Attorney for Pan American Airways, Inc., 
Bank of Bay Biscayne Building, 
Miami, Florida. 
My Dear Mr. Yonge: 

This refers to your favor of July 15. 

The facts set up, upon which you request an 
opinion from this office, as I understand them, are as 
follows: 

The Pan American Airways, Inc., purchases from 
the Standard Oil Company of Kentucky at its refinery 
at Baton Rouge, Louisiana, gasoline, which gasoline is 
comingled with other like gasoline of the Standard Oil 
Company and this comingled bulk of gasoline is trans- 
ported in its comingled state from Baton Rouge, Lou- 
isiana, to Jacksonville, Florida. At Jacksonville, Flor- 
ida, the amount of gasoline purchased by the Pan 
American Airways, Inc., will be pumped from the 
comingled bulk of gasoline into separate tank cars, and 
in such cars transported to Miami, Florida, and there 
pumped into tanks of the Pan American Airways, Inc., 
to be used exclusively by the Pan American Airways, 
Inc., in its foreign air commerce between Miami, Flor- 
ida, and Latin American Countries. 

The question then propounded on these facts is 
whether or not this gasoline so purchased by the Pan 
American Airways, Inc., is subject to either the gaso- 
line sales tax or the gasoline storage tax of the State 
of Florida. 

Upon reviewing the authorities, I find that the 
weight of modern authority seems to be that a sale of 
a definite quantity of comingled goods or property 
without actual segregation at the time of sale, is, 
nevertheless, a definite concluded transaction. 

It is my opinion that upon the facts above stated, 
and in the light of the various decisions of the Courts 
at this time, that the gasoline so handled is not sub- 
ject to either the gasoline sales tax or the gasoline 


storage tax of the State of Florida. 
Very respectfully yours, 
CARY D. LANDIS, 


CDL:W Attorney General. 


July 29, 1932. 
Prentice-Hall, Inc., 


70 Fifth Avenue, 
New York City. 
Gentlemen: 
Re: Inheritance Taxes. 
ATTENTION: Mr. T. R. McCreery, Edi- 
tor, Inheritance Tax Serv- 
ice. 

I am in receipt of your letter of the 25th instant, 
with reference to the inheritance tax statutes df this 
State. 

You state that a decedent non-resident of Florida 
owned real estate in Florida worth $909,000.00, while 
the remainder of his estate, $100,000.00 in securities, 
was taxable by New York, the State of resident, and 
you make the following query: 

“Can the administration expenses of the en- 
tire estate and all debts be charged against the 
Florida estate for purposes of the Florida inherit- 
ance and estate tax?” 

In reply I beg to call your attention to the follow- 
ing provisions in Section 3 of Chapter 14739 of 1931: 

“For the purpose of the tax provided for by 
this Act the value of the net estate shall be de- 
termined— 

(b) In the case of a non-resident, by deducting 

- from the value of that part of his gross estate, 
which at the time of his death is situated in the 

State of Florida. 

(1) That proportion of the deduction specified in 

paragraph (1) of Subdivision (a) of this Subdi- 

vision of this section, which the value of such part 
bears to the value of his entire gross estate, 
wherever situated.” 

The paragraph referred to immediately above re- 
cites amounts “for funeral expenses, administration 
expenses, claims against the estate’, etc. 

In my opinion the above quoted statutes answer 
your query in the negative. 

Yours very truly, 
CARY D. LANDIS, 


MIC/ed Attorney General. 
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(Continued from page 134.) 


docket said cases in the Division of the District in 
which the county from which such removal is had is 
situated, and the same shall be tried there, unless oth- 
erwise ordered. 

6—Transfer of Cases. 

General Rule 8 is hereby amended to read as 
follows: 

Upon consent of the parties, or upon good cause 
shown to the satisfaction of the Court, the Judge may 
by special order direct any cause, either civil or crim- 
inal to be transferred from one Division to any other 
Division of the District for trial, or may transfer any 
such cause from one place of holding Court to an- 
other place in the same Division. 
7—Entry of Default and Final Judgment by Clerk. 

General Rule 11 is hereby amended to read as 
follows: 

As against such defendants as shall have been per- 
sonally served with process in the cause, defaults for 
want of appearances or pleadings may be entered by 
the Clerk as and at the time provided by the Statutes 
of Florida and the Rules of Practice governing Circuit 
Courts of the State of Florida in law actions, but the 
Clerk shall in no event enter final judgment without 
the action of the Court, EXCEPT that upon a return 
of a verdict, and in the event no motion for new trial 
is filed within four days thereafter, the Clerk shall 
enter final judgment on the verdict, without further 
order of the Court. In the event a motion for new 
trial is made and denied, the Clerk shall, without fur- 
ther action of the Court, immediately thereafter enter 
judgment. 

8—Rule 13 Is Consolidated with Rule 1. 

General Rule 13, having been consolidated with 
General Rule 1, is hereby vacated. 
9—General Rule 23 Is Hereby Vacated. 
10—Bills of Exceptions, Time Within Which to be Pre- 

sented. As General Rule 27. 

In all cases a delay of 40 days is granted, regard- 
less of the ending of the trial term, from the day a 
judgment appealed from is entered or a motion for a 
new trial is overruled, whichever date is later, for the 
_ preparation and presentation of bills of exceptions; 
provided, said period may be restricted or enlarged by 
special order of Court during said pericd, in which 
case this rule shall have no application. 
11—Bills of Exceptions, How Presented.—As General 

Rule 28. 

A bill of exceptions will be considered presented if 

filed with the Clerk within the delay allowed, after 
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notice in writing mailed by the Clerk to all opposing 
parties or their counsel of record. Opposing parties 
shall have 10 days after the filing within which to 
lodge with the Clerk objections to the settlement of 
the said bill of exceptions. The Clerk shall promptly 
transmit the bill of exceptions, together with the 
objections thereto, if any, to the Judge for settlement. 
12—Interlocutory Hearings. As General Rule 29. 

Whenever an interlocutory hearing upon any 
pleading is had at the instance of any party to a 
cause, all unsettled pleadings then pending in the cause 
shall be called up and submitted at the same time. It 
shall be the duty of the party applying for a hearing on 
any pleading to ascertain what other unsettled plead- 
ings are then pending in the cause, and to notify all 
parties interested in such other pleadings that by order 
of the court all unsettled pleadings will be heard on the 
date assigned to the party applying for the hearing. 
This rule shall be liberally construed to the end that 
when an interlocutory hearing is had in any cause, 
the entire case shall be brought up to date by dispos- 
ing of all matters then pending. 
13—Trial Sessions, When Held. 

Regular Criminal Trial Sessions of this Court shall 
be held as hereinafter stated, for which petit juries 
shall be drawn and to which appearance bonds shall be 
made returnable in accordance with law. 

TAMPA: Second Monday in February and First 
Monday in July and November of each year. 

MIAMI: Fourth Monday in April and October of 
each year. 

JACKSONVILLE: First Monday in January, April 
and October of each year. 

OCALA: Third Monday in January and June. 

FERNANDINA AND KEY WEST: At the times 
fixed respectively by statute. 

Special Criminal Trial Sessions may also be held 
at such other times during the statutory term as shall 
be determined by the Resident Judges of the Several 


’ Divisions of the District. 


14—Admiralty—Wrecking Rules Vacated. 

Admiralty Rules 27 to 34, both inclusive, desig- 
nated as “Wrecking and Salvage Rules,” are hereby 
vacated. 
15—Admiralty—Final Hearings a. 

The following additional rule in Admiralty is here- 
by adopted (as Rule 27): 

When an admiralty case is submitted to the Court 
on final hearing, counsel for each side shall file with 
the Court proposed written findings of fact and con- 
clusions of law which are demed by such counsel to 
cover the issues in the case. 
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16—Equity—Final Hearings In. 

The following additional equity rule is hereby 
adopted. As General Rule 26. 

When an equity case is submitted to the Court on 
final hearing, counsel an each side shall file with the 
Court proposed written findings of fact and conclusions 
of law which are deemed by such counsel to cover the 
issues in the case. 
17—Naturalization Hearings. 

Rule 4 of this Court is hereby amended to read 
as follows: 

All petitions for naturalization and matters apper- 
taining thereto shall be heard and disposed of on the 
following dates: 

TAMPA: Second Thursday after First Monday in 
March and Fourth Thursday after First — in 
September of each year. 
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MIAMI: Third Tuesday after First Monday in 
June and Second Tuesday after First Monday in No- 
vember of each year. 

JACKSONVILLE: First Wednesday after First 
Monday in June and First Thursday after Second Mon- 
day in December of each year. 

OCALA: Third Monday in January of each year. 

KEY WEST: First Wednesday after First Monday 
in November of each year. 

All existing rules and parts of rules in conflict 
herewith are hereby vacated. 

Done and Ordered at Jacksonville, Florida, July 
16, 1932. 

ALEXANDER AKERMAN, 
HALSTED L. RITTER, 
LOUIE W. STRUM, 

District Judges. 
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